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any reason, of funds for his or her proper care,
maintenance, support, or education after the death of
the Income Beneficiary, the Trustee may in its discre-
tion pay to or apply for the benefit of such child, in
addition to the net income of the trust estate, such
amounts from the principal of the trust estate, up to
the whole thereof, as the Trustee may from time to time
in his discretion, deem necessary oOr advisable for such
child's care, support, maintenance, or education.

Termination of Trust and Distribution of Principal

3.06. When no child of the Income Beneficiary is
living who is under the age of twenty-one (21) years,
this trust shall terminate and all the trust estate then
in the possession of the Trustee shall be distributed as

follows:

(1) One equal share shall be
distributed to each child of
the Income Beneficiary then
surviving; and -

(2) One equal share shall be
distributed to the surviving
issue of each deceased child of
the Income Beneficiary, such
issue to take per stirpes.

Distribution on Premature Death of All Grandchildren

3.07. Should all of the children of the Income
Beneficiary die without issue before final distribution
of the trust estate as provided in Paragraph 3.06 of
this Trust Agreement, then on the death of the last
survivor of the Income Beneficiary and his children, the
trust shall terminate and the trust estate then in the
possession of the Trustee shall pass, and be by the
Trustee transferred, conveyed, and distributed in fee
to, the estate of the 1last survivor of the Income
Beneficiary and the Income Beneficiary's children.

other Income of Beneficiary for Discretionary Payments

3.08. In exercising its discretionary authority
under Paragraphs 3.02, 3.04, or 3.05 of this Trust
Agreement to make payments from the net income or
principal of the trust estate to or for the benefit of
any beneficiary, the Trustee shall take into considera-
tion any income or other means ‘of care, maintenance,
support, or education available to such beneficiary from
sources outside this trust that may be known to the
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Trustee. The determination of the Trustee with respect
to the necessity for and the amounts of any payments
from the net income or principal of the trust estate to
be made to or for the benefits of any beneficiary
pursuant to Paragraphs 3.02, 3.04, or 3.05 of this Trust
Agreement shall be conclusive on all persons in any
manner interested in this trust.

Payments to Sudcessive Interests

3.09. Whenever the right of any beneficiary under
this Trust Agreement to payments- from the net income or
principal of the trust estate shall terminate, either by
reason of death or other cause, all payments accrued or
undistributed by the Trustee on the date of such
termination shall be distributed by the Trustee to the
beneficiary entitled to the next successive interest in
the trust under the terms of this Trust Agreement.

Distributions in Kind or Cash

3.10. On any division or partial or final distri-
bution of the property of the trust estate as provided
in this Trust Agreement, the Trustee, in its discretion,
may divide and distribute such property in Kind, may
divide or distribute undivided interests in such
property, or may sell all or any part of the property of
the trust estate and make division or distribution in
cash or partly in cash and partly in kind. The decision
of the Trustee, either prior to or on any distribution
of the trust estate, as to what constitutes a proper
division of the trust estate shall be binding on all
beneficiaries.

Definitions of "Children" and "Issue"

3.11. References in this Trust Agreement to
"child" or "children" mean lawful blood descendants in
the first degree of the parent designated and references
to "issue" mean lawful blood descendants in the first,
second, or any other degree of the ancestor designated,
provided always, however, that an adopted child and such
adopted child's lawful blood descendants shall be
considered in this Trust Agreement as lawful blood
descendants of the adopting parent or parents and of
anyone who is by blood or adoption an ancestor of the
adopting parent or of either of the adopting parents and
shall not be considered descendants of the adopted
child's natural parents, except that where a child is
adopted by a spouse of one of his or her natural parents
such child shall be considered a descendant of such
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‘natural parent as well as a descendant of the adopting
parent.

ARTICLE IV. POWERS OF TRUSTEE
Description of Powers

4.01. In order to carry out the purposes of this
Trust Agreement, the Trustee, in addition to all other
powers granted by law, shall have the following powers
and discretions:

Retain Assets

(1) To continue to hold any and all property
received by the Trustee or subsequently added to the
trust estate or acquired pursuant to proper authority if
and as long as the Trustee, in exercising reasonable
prudence, discretion, and intelligence, considers that
the retention is in the best interests of the trust.

Investments’

(2) To invest and reinvest 1in every kind of
property, real, personal, or mixed, and every kind of
investment, specifically including, but not by way of
limitation, corporate obligations of every kind, and
stocks, preferred or common, which men of prudence,
discretion, and intelligence acquire for their own
accounts.

Management of Securities

(3) To exercise, respecting securities held in the
trust estate, all the rights, powers, and privileges of
an owner, including, but not limited to, the power to
vote, give proxies, and to pay assessments and other
sums deemed by the Trustee necessary for the protection
of the trust estate; to participate in voting trusts,
pooling agreements, foreclosures, reorganizations,
consolidations, mergers, and liquidations, and in
connection therewith to deposit securities with and
transfer title to any protective or other committee
under such terms as the Trustee may deem advisable; to
exercise or sell stock subscription or conversion
rights; to accept and retain as an investment any
securities or other property received through the
exercise of any of the foregoing powers, regardless of
any limitations elsewhere in this instrument relative to
investments by the Trustee.

Form of Ownership of Trust Property
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(4) To hold securities or other trust property in
the name of the Trustee as Trustee under this Trust
Agreement or in the Trustee's own name oOr in the name of
a nominee or in such conditions where ownership will
pass by delivery.

Business Interests

(5) To continue and operate, to sell or to
liquidate, as the Trustee deems advisable at the risk of
the trust estate, any business or partnership interests
received by the trust estate.

Sell and Exchange

(6) To sell for cash or on deferred payments and
on such terms and conditions as are deemed appropriate
by the Trustee, whether at public or private sale, to
exchange, and to convey any property of the trust
estate.

Division of Trust Estate

(7) on any division of the trust estate into
separate shares or trusts, to apportion and allocate the
assets of the trust estate in cash or in kind, or partly
in cash and partly in kind, or in undivided interests in
the manner deemed advisable in the discretion of the
Trustee; after any division of the trust estate, the
Trustee may make joint investments with funds from some
or all of the several shares or trusts, but the Trustee
shall keep separate accounts for each share or trust.

Abandonment of Trust Assets

(8) To abandon any trust asset or interest therein
in the discretion of the Trustee.

Option
(9) To grant an option involving disposition of a
trust asset and to take an option for the acquisition of
any asset by the trust estate.
Lease
(10) To lease any real or personal property of the
trust estate for any purpose for terms within or
extending beyond the duration of the trust.
Property Management
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(11) To manage, control, improve, and repair real
personal property belonging to the trust estate.

Development of Property

(12) To partition, divide, subdivide, assign,
develop, and improve any trust property; to make or
obtain the vacation of plats and adjust boundaries or to
adjust differences in valuation on exchange or partition
by giving or receiving consideration; and to dedicate
1and or easements to public use with or without consid-
eration. :

Repair, Alter, Demolish, Erect

(13) To make ordinary and extraordinary repairs and
alterations in buildings or other trust property, to
demolish any improvements, to raze party walls or
buildings, and to erect new party walls or buildings as
the Trustee deems advisable.

Borrowing and Encumbering

(14) To borrow money for any trust purpose from any
person, firm, or corporation on the terms and conditions
deemed appropriate by the Trustee and to obligate the
trust estate for repayment; to encumber the trust estate
or any of its property by mortgage, deed of trust,
pledge, or otherwise, using whatever procedures to
consummate the transaction deemed advisable by the
Trustee; to replace, renew, and extend any encumbrance
and to pay loans or other obligations of the trust
estate deemed advisable by the Trustee. :

Natural Resources

(15) To enter into oil, gas, liquid or gaseous
hydrocarbon, sulphur, metal and any and all other
natural resource leases on terms deemed advisable by the
Trustee, and to enter into any pooling, unitization,
repressurization, community, and other types of agree-
ments relating to the exploration, development, opera-
tion, and conservation of properties containing minerals
or other natural resources; to drill, mine, and other-
wise operate for the development of oil, gas, and other
minerals; to contract for the installation and operation
of absorption and repressuring plants; and to install
and maintain pipelines.

Insurance
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(16) To procure and carry at the expense of the
trust estate insurance of the kinds, forms, and amounts
deemed advisable by the Trustee to protect the trust
estate and the Trustee against any hazard.

Enforcement of Hypothecations

(17) To enforce any deed of trust, mortgage, or
pledge held by the trust estate and to purchase at any
sale thereunder any property subject to any such
hypothecation.

Extending Time of Payment of Obligations

(18) To extend the time of payment of any note or
other obligation held in the trust estate, including
accrued or future interests, in the discretion of the
Trustee.

Adjustment of Claim

(19) To compromise, submit to arbitration, release
with or without consideration, or otherwise adjust
claims in favor of or against the trust estate.

Litigation

(20) To commence or defend at the expense of the
trust estate any litigation affecting the trust or any
property of the trust estate deemed advisable by the
Trustee.

Administration Expenses

(21) To pay all taxes, assessments, compensation of
the trustee, and all other expenses incurred in the
collection, care, administration, and protection of the
trust estate.

Employment of Attorneys, Advisers, and Other Agents

(22) To employ any attorney, investment adviser,
accountant, broker, tax specialist, or any other agent
deemed necessary in the discretion of the Trustee; and
to pay from the trust estate reasonable compensation for
all services performed by any of them.

Termination by Trustee of Small Trust
- (23) To terminate in the discretion of the Trustee
any separate trust held for an income beneficiary if the
fair market value of the separate trust at any time
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becomes less than $2,000 or $5,000 and, regardless of
the age of the income beneficiary, to distribute the
principal and any accrued or undistributed net income to
the income beneficiary, or to his guardian, conservator,
or other fiduciary.

Distribution

(24) On any partial or final distribution of the
trust estate, to apportion and allocate the assets of
the trust estate in cash or in kind, or partly in cash
and partly in kind, or in undivided interests in the
manner deemed advisable at the discretion of the Trustee
and to sell any property deemed necessary by the Trustee
to make the distribution.

General

(25) To do all the acts, to take all the proceed-
ings, and to exercise all the rights, powers, and
privileges which an absolute owner of the property would
have, subject always to the discharge of its fiduciary
obligations; the enumeration of certain powers in this
Trust Agreement shall not limit the general or implied
powers of the Trustee; the Trustee shall have all
additional powers that may now or hereafter be conferred
on it by law or that may be necessary to enable the
Trustee to administer the trust in accordance with the
provisions of this Trust Agreement, subject to any
limitations specified in this Trust Agreement.

Limitation of Powers

4.02. All powers given to the Trustee by this
Trust Agreement are exercisable by the Trustee only in a
fiduciary capacity. No power given to the Trustee
hereunder shall be construed to enable the Trustor or
any other person to purchase, exchange, or otherwise
deal with or dispose of the principal or income there-
from for less than an adequate consideration in money or
money's worth; to permit the Trustor or any other
contributor to the trust to borrow income or principal;
or to authorize loans to the Trustor or any other
contributor to the trust except on the basis of an
adequate interest charge and with adequate security.
The Trustee shall not use the income or principal of the
trust to pay premiums on insurance on the 1life of the
Trustor. No person, other than the Trustee, shall have
or exercise the power to vote or direct the voting of
any corporate shares or other securities of this trust,
to control the investment of this trust either by
directing investments or reinvestments by vetoing
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proposed investments or reinvestments, or to reacquire
or exchange any property of this trust by substituting
other property of equivalent value.

ARTICLE V. DUTIES AND COMPENSATION OF THE TRUSTEE

5.01. The Trustee shall determine what is income
and what is principal of each trust created under this
Trust Agreement, and what expenses, costs, taxes, and
charges of any kind whatsoever shall be charged against
income and what shall be charged against principal in
accordance with the applicable statutes of the State of
Texas as they now exist and may from time to time be
enacted, amended, or repealed.

Relations With Trustee

5.02. No one dealing with the Trustee need inquire
concerning the validity of anything it purports to do,
or need see to the application of any money paid or any
property transferred to or upon the order of the
Trustee.

Limitation of Trustee's Liability

5.03. No Trustee appointed under this Trust
Agreement shall at any time be held 1liable for any
action or default of himself or his agent or of any
other person in connection with the administration of
the trust estate, unless caused by his own gross
negligence or by a willful commission by him of an act
in breach of trust.

Compensation

5.04. The original Trustee hereunder and all
successor Trusteess shall be entitled to reasonable
compensation for their services as Trustee.

Bond

5.05. No bond shall be required of the original
Trustee hereunder or of any successor Trustees; or 1if a
bond is required by law, no surety shall be required on
such bond.

Successor Trustees

5.06. If JACK FROST resigns or is unable to
continue to act as Trustee, DAN FLANAGAN, Travis County,
Texas, is hereby appointed as successor Trustee. Any
successor Trustee shall succeed as Trustee with like
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Severability

8.02. If any part, clause, provision, or condition
of this Trust Agreement is held to be void, invalid, or
inoperative, such voidness, invalidity, or inoperative-
ness shall not affect any other clause, provision, or
condition hereof; but the remainder of this Trust
Agreement shall be effective as though such clause,
provision, or condition had not been contained herein.

Interpretative Clause

8.03. As used in this Trust Agreement, the
masculine, feminine, or neuter gender, and the singular
or plural number shall each be deemed to include the
others whenever the context so indicates.

Copies

8.04. To the same extent as if it were the
original, anyone may rely on a copy of this Trust
Agreement certified by a notary public to be a true copy
of this Trust Agreement. Anyone may rely on any
statement of fact certified by anyone who appears from
the original Trust Agreement or a certified copy thereof
to be a Trustee hereunder.

IN WITNESS WHEREOF, this Trust Agreement has been
signed by the Trustor and the Trustee on this 13th day
of January, 1978.

TRUSTOR TRUSTEE
/s/ /s/
J. P. MORGAN, SR. JACK FROST

The undersigned, being the wife of J. P. MORGAN,
SR., who is the person named as Trustor in the foregoing
Trust Agreement, hereby states that she has read and
understands all of the terms and provisions of the
foregoing Trust Agreement; that she agrees and consents
to the transfer to the trust of the property described
in Schedule A attached to the foregoing Trust Agreement;
and that she agrees and consents to the administration
and distribution of such property in the manner pro-
vided in the foregoing Trust Agreement.

Executed on January 13, 1978, at San Antonio,
Texas.

PRUDENCE G. MORGAN
[ ACKNOWLEDGEMENTS ]
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[Etec.]
ARTICLE VII. PERPETUITIES SAVINGS CLAUSE
[Etc.]
ARTICLE VIII. CONSTRUCTION OF TRUST
[Etc.]
IN WITNESS WHEREOF, this Trust Agreement has been
signed by the Trustors and the Trustee on this 13th day
of January, 1978.

TRUSTORS

/s/
J. P. MORGAN, SR.

/s/
PRUDENCE G. MORGAN

TRUSTEE

/s/
JACK FROST

[ ACKNOWLEDGEMENTS ]
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then living, and if either or both Trustors are not then
living, the estate of each deceased Trustor.

ARTICLE V. POWERS OF TRUSTEE
Description of Powers
5.01. In order to carry out the purposes of this
Trust Agreement, the Trustee, 1in addition to all other

powers granted by law, shall have the following powers
and discretions:

Retention of Assets
(1) To retain any property received by the trust
estate for as long as the Trustee considers it advis-
able.
Investments
(2) To invest and reinvest in every kind of
property and investment which men of prudence, discre-
tion, and intelligence acquire for their own accounts.
Management

(3) To manage, control, repair, and improve all
trust property.

Sales

(4) To sell, for cash or on such terms and
conditions as deemed advisable or desirable by the
Trustee, and to exchange any trust property.

Adjustment of Claims

(5) To adjust or compromise any claims for or
against the trust, and to agree to any rescission or
modification of any contract or agreement.

Leasing and Mineral Rights
(6) To lease any property . . . [etc.]
Borrowing

(7) To borrow money and to mortgage or pledge or
otherwise encumber or hypothecate trust assets as the
Trustee may, in his discretion, deem advisable either
from himself individually or from others.

Division and Distribution

-129-






IN WITNESS WHEREOF, this Trust Agreement has been
signed by the Trustors and the Trustee on this 13th day
of January, 1978.

TRUSTORS

/s/
J. P. MORGAN, SR.

/s/
PRUDENCE G. MORGAN

TRUSTEE

/s/
JACK FROST

[ ACKNOWLEDGEMENTS ]
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NO. 84-CI-99999

IN THE MARRIAGE OF THE § IN THE DISTRICT COURT
MARRIAGE OF
GEORGE P. JONES AND § 999TH JUDICIAL DISTRICT

ANNE MARIE WHITE JONES

AND IN THE INTEREST OF
JOHN PAUL JONES AND
GEORGETTE JONES, CHILDREN § BEXAR COUNTY, TEXAS

COMMISSION TO TAKE DEPOSITION
ISSUED TO OFFICER IN ANOTHER STATE

TO: Phyllis Nelson, a Notary Public for the County of
Lake, State of Illinois, appointed under the laws of the
State, and within the State of Illinois.

You are hereby authorized and directed to issue a
subpoena duces tecum for, and to take the deposition of,
and receive subpoenaed documents from, STEPHEN P. STONE,
who may be found at the following place, to-wit: 1991
N. South Street, in the City of Barrington, County of
Lake, State of 1Illinois, said deposition to begin at
10:00 o'clock a.m. on the 19th day of September, 1984,
at your office at 1421 Rocky Road, Barrington, Illinois,
upon written questions, attached hereto, and upon such
further cross-questions, and re-direct and re-cross
questions as may be served upon Yyou by Petitioner or
Respondent, with said questions to be submitted to the
said witness, and you shall take, and reduce to writing,
the answers of said witness to said written questions
under oath, and shall receive all documents produced in
response to your subpoena, the said deposition to be
used in a certain cause now pending in the 999th
Judicial District Court of Bexar County, Texas, Cause
No. 84-CI-99999, styled "In the Matter of the Marriage
of George P. Jones and Anne Marie White Jones and In the
Interest of John Paul Jones and Georgette Jones,
Children," at the request of Petitioner, and you shall
return without delay this commission and accompanying
questions and the answers of the witness thereto, and
copies of all documents produced, to the undersigned
Clerk of Said Court, whose official post office address
is: Bexar County District Clerk, Bexar County Court-
house, San Antonio, Texas 78205.

The subpoena to be issued by you shall require the
said STEPHEN P. STONE to bring with him, and then and
there produce, the documents and other items described
in Exhibit A attached hereto.
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Witness: DAVID J. GARCIA, Clerk of the District
Courts of Bexar county, Texas.

GIVEN UNDER MY HAND AND SEAL of the said court, and
jssued this 31st day of August, 1984.

DAVID J. GARCIA,
District Clerk

By:/s/_

PREPARED BY:

HART, SCHAFFNER & MARKS
1010 Power Lights Building
San Antonio, Texas 78205
(512) 224-2425

By: ABRAHAM S. WISE

State Bar No. 99999999
ATTORNEYS FOR PETITIONER
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forms or schedules attached thereto or submitted in
connection therewith.

8. True copies of all city, state and federal

income tax-related forms given by any of the trusts
described in item No. 1 above to Anne Marie White

(Jones] or any other persons or entities.

9. The originals of all communications between
any persons or entities relating in any way to any of
the trusts described in item No. 1 above.

10. True copies of all documents not described
above which reflect the assets owned at any time by any
of the trusts described in item No. 1 above, and the
acquisition dates of such assets, and the cost of such
assets, and each such trust's use of credit, and the
price for which each such trust's assets were sold or
exchanged, and the basis for tax purposes of all assets
presently owned by each such trust.

11. Any subpoena served upon STEPHEN P. STONE in
connection with his deposition at 10:00 a.m. on Septem-
ber 19, 1984.

END
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NO. 84-CI-99999

IN THE MARRIAGE OF THE § IN THE DISTRICT COURT
MARRIAGE OF
GEORGE P. JONES AND § 999TH JUDICIAL DISTRICT

ANNE MARIE WHITE JONES

AND IN THE INTEREST OF

JOHN PAUL JONES AND

GEORGETTE F. JONES,

CHILDREN § BEXAR COUNTY, TEXAS

INTERROGATORIES TO BE
PROPOUNDED TO STEPHEN P. STONE

Please read the following introduction to the
witness before his answers are given, and include same
in the transcript of the deposition.

Dear STEPHEN P. STONE: I am the attorney repre-
senting the Petitioner in the above-styled divorce
proceeding. The following questions are addressed to
you in connection with that case. Your answers will be
given under oath and will constitute testimony which may
be presented in the trial of this case. The questions
and your answers will later be transcribed into a
deposition which will be submitted to you for your
review. At the time of review, you may use a pen to
correct any inaccuracies in the deposition. You must
then sign the deposition and swear to it in the presence
of a Notary Public who will return the deposition to the
District Clerk of Bexar County, Texas. Since your
" answers cannot be pursued by "on-the-spot" questioning,
please amplify your response where necessary to make
sure your answers will be clearly understood. Do not
hesitate to answer fully every question, even if your
answer would partially reiterate a prior response.

1. Please state your name, age and date and place of
birth, and give your residence street address, city,
county, and state of residence, as well as your home
telephone number.

2. Please give your educational background, includ-
ing degrees, institutions and dates, and briefly outline
your employment history, giving titles, status, and the
like.

3. Please identify and describe any professional
organizations or associations to which you belong.
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4. Do you know Anne Marie White, now married with the
surname of "Jones"?

5. When did you first come to know her?

6. Are you related to Anne Marie White, by blood or
marriage, and if so, in what way?

7. Are you, or have you ever been, trustee of the Anne
Marie White trust; or any other trust of which Anne
Marie White ([Jones] was settlor or trustor, or into
which she has conveyed property or property rights, or
to which she has loaned money, or for which she has
guaranteed indebtedness; or of any other trust of which
Anne Marie White [Jones] was or is a beneficiary of any
kind, at any time. :

(To the Court Reporter: Please mark as "Exhibit 1" the
copy of the trust agreement attached hereto.]

8. If so, 1is one of those trusts reflected in the
Trust Agreement attached hereto and marked "Exhibit 1"?

9. If you answered question No. 7 in the affirmative,
please give the name of each such trust, beginning with
the name of the trust reflected in "Exhibit 1" (if
applicable).

10. Were you served with a subpoena to come to this
deposition?

11. Would you please give that subpoena to the court
reporter for her to mark as "Exhibit 2" in this deposi-
tion?

[To the Court Reporter: Please mark as an exhibit the
document given to you by the witness in response to the
previous question.])

12. Please describe in general terms the records you
| brought with you today in response to your subpoena?

13. Please hand to the court reporter all documents you
have reflecting the terms of the trusts referred to in
question 7 above, including, without 1limitation, each
trust agreement (or a true copy thereof, if the original
is not available).

(To the Court Reporter: Please separately mark as an
exhibit each of the documents given to you by the
witness in response to the previous question.]

14. Please identify each exhibit Jjust marked by the
court reporter, being sure to refer to the exhibit
number of the document being identified.
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15. If you were once Trustee of a trust described in
question No. 7 above, but are not now Trustee of that
trust, please state when you ceased to be Trustee and
why you ceased to be Trustee.

[Mr. Stone: I will ask you a series of questions
(nos. 16 through 85) about each trust you mentioned in
response to question no. 9. For the purposes of answer-
ing the series of questions the first time through, "the
trust in question" is the first trust you have listed in
response to question No. 9 above. The next time through
the series of questions, "the trust in question" will be
the second trust you have listed in response to question
no. 9, and so on.]

16. Do or did you, as Trustee of the trust in question,
maintain books and records and documents pertaining to
such trust? '

17. If so, where are those records normally kept?

18. Do records exist showing what assets are owned by
the trust in question at the present time?

19. If so, where are those records normally kept?

20. Did you bring true copies of all of those records
with you today?

21. If not, why not?

22. If you brought any of such copies, will you please
hand those records to the court reporter for her to mark
those records separately as exhibits in this deposition?

[To the Court Reporter: Please separately mark as an
exhibit each of the documents given to you by the
witness in response to the previous question.]

23. Please identify each exhibit just marked by the
court reporter, making reference to the exhibit number.

24. Do records exist reflecting the acquisition date
for each asset owned or acquired by the trust in
question?

25. Did you bring true copies of all of those records
with you today? '

26. If not, why not?

27. If you brought any of such copies, will you please
hand those records to the court reporter for her to mark
those records separately as exhibits in this deposition?
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by the trust in question to its Trustee(s) or to Anne
Marie White [Jones] at any time?

43. If so, where are those records normally kept?

44, Did you bring true copies of all of those records
with you today?

45, If not, why not?

46, If you brought any of such copies will you please
hand those records to the court reporter for her to mark
them as separate exhibits in this deposition?

[To the Court Reporter: Please separately mark as an
exhibit each of the documents given to you by the
witness in response to the previous question.]

47. Please identify each exhibit Jjust marked by the
court reporter, making reference to the exhibit number.

48, Does the trust in question contain any money or
property received by the trust as income but which has
not been distributed to Anne Marie White [Jones]?

49. If so, then for the trust in question please
indicate how much.

50. Please state the dates, since January 1, 1980, that
payments were made by the trust in question to Anne
Marie White [Jones], and give the amount of payment made
on each such date.

51. Has the trust in question ever paid you or anyone
else any trustee's fees?

52. If so, how much has been paid to whom, and how
often?

53. Have income tax returns been prepared by or on
behalf of the trust in question since its inception?

54. Where are copies of those tax returns normally
kept?

55. Do you have true copies of all of those tax returns
with you today?

56. If not, why not?
57. If you brought any of such copies, will you please

hand those records to the court reporter, for each to be
marked separately as exhibits in this deposition?
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[To the Court Reporter: Please separately mark as an
exhibit each of the documents given to you by the
witness in response to the previous question.]

58. Please identify each exhibit Jjust marked by the
court reporter, making reference to the exhibit number.

59. Has Anne Marie White [Jones] ever discussed with
you the revocation of the trust in question?

60. If so, please give the date, time and place of each
instance when this occurred.

61. On each such occasion, what did Anne Marie Wwhite
[Jones] say to you?

62. On each such occasion, what did you say to 2Anne
Marie White [Jones]?

63. Please give the names and current addresses of any
witnesses to any discussions described in Question 59,
and indicate which conversations each witnessed.

64. Has the Trust Agreement for the trust in question
been revoked or amended, to your knowledge?

65. If so, when?

66. Where are copies of any such amendments normally
kept?

67. Did you bring the originals, or true copies, of
such amended instruments with you to this deposition?

68. If not, why not?

69. If you did bring any such documents, will you
please hand such documents to the court reporter, to
have each marked separately as an exhibit?

[To the Court Reporter: Please separateiy mark as an
exhibit each of the documents given to you by the
witness in response to the previous question.]

70. Please identify each exhibit just marked by the
court reporter, making reference to the exhibit number.

71. Where are the originals or copies of written
communications regarding the trust in question normally
kept?

72. Did you bring all of them with you today?

73. If not, why not?
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74. If you brought any of such documents, or true
copies thereof, will you please hand them to the court
reporter so she can mark each one individually as
exhibits to this deposition?

[To the Court Reporter: Please separately mark as an
exhibit each of the documents given to you by the
witness in response to the previous question.]

75. DPlease identify each exhibit just marked by the
court reporter, making reference to the exhibit number.

76. Were any financial statements, including, without
limitation, income statements and balance sheets, ever
prepared on behalf of the trust in question?

77. If so, what financial statements were prepared on
what dates?

78. Where are these records normally kept?

79. Did you bring true copies of all of these records
with you today?

80, If not, why not?

81. If you brought any of such copies, would you please
hand these records to the court reporter so she can mark
each one individually as exhibits to this deposition?

[To the Court Reporter: Please separately mark as an
exhibit each of the documents given to you by the
witness in response to the previous question.]

82. Please identify each exhibit just marked by the
court reporter, making reference to the exhibit number.

83. Please give the date of each such financial
statement. '

84. Are all of the exhibits marked in conection with
question no. 81 accurate?

85. If not, please explain in what way each inaccurate
exhibit is innacurate.

86. TIf there are any trusts described in Question 7
above for which you have not yet answered the series of
questions between No. 16 and No. 85, please answer
Questions Nos. 16 through 85 for each such trust in
succession. If there are no trusts for which you have
not answered the series of questions, then please go on
to the next question. [In answering Questions Nos. 16
through 85 again, please consider "the trust in ques-
tion" to be the next trust you described in answer to
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Question No. 9 for which you have not answered the
series of questions.]

87. Will you please hand to the court reporter each
record or document which you brought with you today that
has not already been marked as an exhibit, so that she
can mark same as an exhibit to this deposition?

[To the Court Reporter: Please separately mark as an
exhibit each of the documents given to you by the
witness in response to the previous gquestion.]

88. Please identify each exhibit just marked by the
court reporter, making reference to the exhibit number.

89. Please explain the significance of each exhibit
marked in connection with question no. 88.

90. Regarding the documents or records that have been
marked as exhibits in this deposition (excluding
Exhibits 1 and 2), please give the exhibit number of
each exhibit for which the following statement is true:

I am the custodian of the records of the trust
to which this exhibit relates. This exhibit
(or the record from which this exhibit is
copied) is kept by me in the regular course of
business of such trust, and it was the regular
course of business of the trust for an
employee or representative of the trust, with
knowledge of the act, event, condition,
opinion, or diagnosis, recorded to make the
record or to transmit information thereof to
be included in such record; and the record was
made at or near the time or reasonably
soon thereafter. This record is the original
or an exact duplicate of the original.

92. Please give the exhibit number of any exhibits to
this deposition (excluding exhibits 1 and 2), for which
the statement in the previous question is not correct.

93. For each exhibit 1listed by you in reponse to
question no. 92, please state whether the exhibit (or
the record from which the exhibit was copied) was made
at or near the time of the acts, events, conditions, or
opinions reflected therein?

94. For each exhibit 1listed by you in reponse to
question no. 92, please state whether the exhibit (or
the record from which the exhibit was copied) was was
made by a person with knowledge, or from information
transmitted by a person with knowledge, of the acts,
events, conditions, or opinions reflected therein.
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. 95. For each exhibit 1listed by you in reponse to

question no. 92, please state whether it was the regular
practice of the business activity of such trust or its
agents to make the memorandum, report, record, or data
compilation reflected by the exhibit, or reflected by
the record from which the exhibit was copied?

96. For each exhibit 1listed by you in reponse to
question no. 92, please state whether you are the
custodian of the records of that exhibit?

97. Please explain in detail why you answered in the
negative as to each exhibit mentioned by you in response

to question no. 92..
Thank you, Mr. Stone. I pass the witness.

END
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The Family Trust shall be administered and distrib-
uted in the following manner: ‘

A. The Trustee shall pay such amounts from the
net income and principal as the Trustee may deenm
necessary for the support and education of my descen-
dants. Any income not thus paid shall be added to the
principal. The Trustee may make unequal payments of
income or principal, which shall not be considered
advancements.

B. Whenever there is no 1living child of mine
under the age of twenty-one (21) years, the Trustee
shall, subject to the withholding provisions of Article
X, distribute the Family Trust to my then 1living
descendants, per stirpes, or, if no descendant of mine
is then living, the Family Trust shall be distributed as
follows: « « « =«

C. All distributions made in this Article IX
shall be subject to the withholding provisions of
Article X were applicable.

ARTICLE X

Whenever upon the termination of any trust under
this instrument,  the Trustee is directed to distribute
any share of the trust (except any distribution pursuant
to the exercise of a power of appointment) to any person
who is under the age of twenty-one (21) years, or is
incapacitated, the Trustee shall hold the share of such
person (hereinafter called "the beneficiary") in a
separate trust for the following purposes:

A. The Trustee shall pay all of the net income to
the Beneficiary and such amounts of the principal as the
Trustee deems necessary for his support and education;
provided, however, that if and so long as the Benefici-
ary has not attained the age of twenty-one (21) Yyears
or is incapacitated, the Trustee may withhold such
amounts of income as the Trustee determines not to be
necessary for the support and education of the Benefici-
ary and any income thus withheld shall be added to the

" principal. :

B. The Trustee shall distribute to the Benefici-
ary one-third (1/3) of the trust when he has (or if he
shall already have) attained the age of twenty-one (21)
years, and the remainder of the trust when he has (or if
he shall already have) attained the age of thirty (30)
years; provided, however, that if the Beneficiary is
incapacitated the Trustee shall make no distribution
under this paragraph as long as such incapacity contin-
ues.
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c. If the Beneficiary dies before the entire
trust becomes distributable, the Trustee shall distrib-
ute the balance of the trust to his estate.

D. The Trustee may at any time terminate any
trust hereunder having a value of 1less than Five
Thousand Dollars ($5,000.00), unless the then Benefici-
ary is under the age of twenty-one (21) years or is
incapacitated, and either distribute the trust to the
beneficiary, or purchase and deliver to him a single
premium annuity policy for his sole benefit.

E. Anything in this instrument to the contrary
notwithstanding, each trust under this instrument which
is still in existence twenty-one (21) years after the
death of the last to die of my husband and all descen-
dants of my parents living at my death shall terminate
and the Trustee shall distribute the trust to the then
beneficiary. :

ARTICLE XTI
A. For purposes under this instrument:

1) Adoption of a child shall have the same
effect as if such child had been born to the adopting
parents, but only if such child was under the age of
twenty-one (21) years at the time of the adoption.

2) The word "spouse" includes a widow or
widower.

3) A person shall be considered "incapaci-
tated" . . . .

4) Where appropriate, words of the mascu-
line gender f[etc.].

5) The word "Trustee!" includes any successor
Trustee or Trustees.

6) Whenever the Trustee 1is directed to
distribute a trust upon termination thereof, distribu-
tion shall include any accrued and undistributed income
of the ¢trust, as well as principal. Whenever the
Trustee distributes any accrued or undistributed income
to the Trustee of another trust, that income shall
retain its character as income in the hands of the
Trustee to whom it is distributed.

7) In determining what amounts are necessary
for the support of any person, the Trustee shall take
into account, (1) the standard of living to which such
person is accustomed; (2) his obligations, if any, to
support others; (3) the obligation, if any, and the
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an adult income beneficiary. A majority of the adult
income beneficiaries may f£ill any vacancy caused by the
resignation of the corporate trustee, and, without
liability to themselves, approve the accounts of and
release any Trustee ceasing to act for any reason. Such
approval and reflease shall be ginding upon all persons
with the same effect as though such accounts were
approved by a court of competent jurisdiction, but shall
not enlarge or shift the beneficial interest of any
beneficiary. Each successor Trustee appointed to fill a
vacancy caused by the resignation of a corporate Trustee
shall be another corporation, organized under the laws
of the United States or any state thereof, having a
capital and surplus of not less than $5,000,000.

cC. Without any conveyance or order of court, any
successor Trustee shall have all the powers granted to
the original Trustee and shall assume all the duties
imposed upon the original Trustee. No successor Trustee
shall have any responsibility to inquire into the acts
of any predecessor Trustee, nor shall any successor
Trustee be 1liable for any act or omission of any
predecessor Trustee of which the successor Trustee has
no actual knowledge. Any person may, without liability,
rely on the written certification of a successor Trustee
that such successor has been duly appointed and has
power to act.

D. Except as otherwise provided in this instru-
ment, the Trustee shall have the following administra-
tive and investment powers, and any others granted by
law, with respect to each trust created by this instru-
ment, to be exercised without order of any court as the
Trustee determines to be in the best interests of the
beneficiaries:

1) To invest in and retain any property as
provided by 1Illinois Revised Statutes, Chapter 148,
Section 31 (relating to investments by Trustees and in
force at the date of this instrument) . . . .

2) To sell any property . . . ; to exchange
any property for other property:;a nd to grant options to
purchase.

3) To make loans to any person, including
any beneficiary.

4) To borrow money . . . , and to mortgage
or pledge any property, even though the obligation
incurred may extend beyond the termination of the trust.

5) To vote any corporate stock . . . .

-150-

)

1

B S B S

B

R B I R |

-9

B |

)



6) To unite with the owners of other
securities in carrying out any plan for the reorganiza-
tion of any corporation . . . .

7) To hold any asset in the name of a
nominee, to bearer form or otherwise, without disclosure
of any fiduciary relationship.

8) To purchase insurance of any kind . . . .

9) To determine in a fair and equitable
manner, in cases not covered by statute in force at the
time of the determination, how receipts and disburse-
ments shall be credited or charged between income and
principal; to set aside reasonable reserves for depreci-
ation; and to charge all or part of the Trustee's
regular compensation against principal.

10) To collect, pay, contest, compromise, or
abandon claims of any kind, and to execute instruments
containing covenants and warranties creating a charge
against any assets held by, and excluding any personal
liability of the Trustee.

11) To make distributions and divisions of
property in cash or in kind on the basis of values at
the time of distribution or division; and in so doing to
allot undivided interests in property and to allocate
different kinds or disproportionate shares of property
or interests therein.

12) To make distributions upon termination of
any trust (1) to the guardian or conservator of any
beneficiary or to his parents or surviving parent or
other person standing in loco parentis; and (2) at any
time to accept from any such person receipts, releases
and acceptances of accounts which shall be binding upon
the beneficiary without the approval of any court, but
which shall not enlarge or shift the beneficial interest
of any beneficiary.

13) To make joint investments for any two or
more trusts hereunder.

14) To pay all reasonable expenses of
administration, including reasonable compensation to the
Trustee and to the persons employed by the Trustee,
including agents, auditors, accountants, and attorneys.

15) To enter into any transaction authorized
by this Article with fiduciaries of trusts or estates in
which any beneficiary hereunder has an interest, even
though such fiduciary is also Trustee hereunder . . . .
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E. The foregoing powers may be exercised for a
reasonable period after the termination of any trust.

F. No person paying money or delivering any
property to the Trustee need see to its application

[etc.].

G. No surety or other security shall be required
on any bond furnished by any Trustee in any jurisdiction

for any purpose.

THIS DECLARATION OF TRUST was signed by me on this
15th day of June, A.D., 1973, at Hollins College,

Virginia.

ANNE MARIE WHITE

ACCEPTED this 20th day of June, A.D., 1973, at
Barrington, Illinois. :

STEPHEN P. STONE, Trustee
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One Main Center

San Antonio, Texas 78205
(512) 222-2222

State Bar No. 11111111
Attorney for Movant

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of
the foregoing instrument has been furnished to Abraham
S. Wise, Hart, Shaffner & Marks, 1010 Power Light
Building, San Antonio, Texas 78205, by depositing same
in the United States mail, postage prepaid, on this
day of , 198__ .

CARLA JACKSON
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over the properties held "in trust" as if no trust
existed. The Anne Marie White Trust is an "illusory
trust," and is an alter ego.

II.

RULE THAT THE INCOME OF THE
PROPERTY HELD "IN TRUST" HAS BEEN

RECEIVED BY ANNE MARIE JONES DURING THE MARRIAGE

only a limited amount of the income earned during
the parties' marriage from property supposedly held "in
trust" for ANNE MARIE JONES has in fact been paid to
ANNE MARIE JONES. GEORGE P. JONES seeks a partial
summary judgment that all income arising during the
parties' marriage from the property supposedly placed
into "trust" by ANNE MARIE JONES has been constructively
received during the marriage by ANNE MARIE JONES. The
summary judgment record, including pleadings, deposition
testimony, deposition exhibits, and affidavits, shows
conclusively that, during the parties' marriage, income
derived from the property supposedly held in trust has
been received by ANNE MARIE JONES.

In support of this point, GEORGE P. JONES has
attached to his affidavit in support of this Motion true
copies of the state and federal income tax returns filed
by the parties during all of the years of their mar-
riage. Each of these returns reflects that the income
from the property supposedly held "in trust" was in fact
reported on the parties' personal income tax returns.
The affidavit further shows that the parties paid income
taxes on this income. Each of these returns was signed
by ANNE MARIE JONES, under the penalties of perjury.
Each therefore constitutes a sworn representation by
ANNE MARIE JONES that the income from such property was
received by her and GEORGE P. JONES.

The Fiduciary tax returns provided by the alleged
"Prustee," STEPHEN P. STONE, in connection with his
deposition, also reflect that the Anne Marie White Trust
took a deduction on its income tax return each year, for
the distribution to ANNE MARIE JONES of all income
arising from the property supposedly held "in trust."

The record conclusively establishes that the income
from the property which ANNE MARIE JONES supposedly put
into trust was, during the parties' marriage, distri-
buted to ANNE MARIE JONES, and was taxed to her and to
GEORGE P. JONES. Additionally, as reflected by the
checkbook registers included as exhibits to STEPHEN
P. STONE's deposition, specific cash disbursements were
made by the "Trust" to ANNE MARIE JONES, or for her
benefit, during each year of the parties' marriage.
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The record establishes, as a matter of law, that
the income earned by the "Trust" during the parties'
marriage was distributed to ANNE MARIE JONES, and was
either actually or constructively received by her.

A3 UL

RULE THAT THE INCOME RECEIVED BY
ANNE MARIE JONES IS DIVISIBLE

UNDER_SECTION 3.63 OF THE TEXAS FAMILY CODE

As a matter of law this Court can, and should, rule
that the income constructively received by ANNE MARIE
JONES during the parties' marriage from the so-called
"Trust," together with all property acquired therewith,
is divisible. under TEX. FAM. CODE ANN. § 3.63 (Vernon
Supp. 1984). Section 3.63 of the Texas Family Code

provides:

§ 3.63. Division of Property

(a) In a decree of divorce or annulment
the court shall order a division of the
estate of the parties in a manner that
the court deems just and right, having
due regard for the rights of each party
and any children of the marriage.

(b) In a decree of divorce or annulment
the court shall also order a division of
the following real and personal property,
wherever situated, in a manner that the
Ccourt deems just and right, having due
regard for the rights of each party and
any children of the marriage:

(1) property that was acquired by
either spouse while domiciled
elsewhere and that would have been
community property if the spouse who
acquired the property had been

domiciled in this state at the time
of the acquisition; or

(2) property that was acquired by
either spouse in exchange for real
or personal property, and that would
have been community property if the
spouse who acquired the property so
exchanged had been domiciled in this
state at the time of its acquisi-
tion.
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TEX. FAM. CODE ANN. § 3.63 (Vernon Supp. 1985). The
rule of Section 3.63(b) has been adopted into the stare
decisis of this State, in the case of Cameron v. Came=
ron, 641 S.W.2d 210 (Tex. 1982). The income in question
is either community property, or it is property which
would have been community property had ANNE MARIE
JONES been living in Texas at the time of its acquisi-
tion. In either event, the income, and all property
acquired with it, is divisible in this  Texas divorce
proceeding. GEORGE P. JONES asks this Court for a
partial summary judgment that said property is, in fact,
divisible property in this divorce proceeding. :

WHEREFORE, PREMISES CONSIDERED, GEORGE P. JONES
moves this Court for a partial summary judgment that the
Anne Marie White Trust is an illusory trust and alter
ego of ANNE MARIE JONES and not a legal entity suffi-
ciently separate in identity from ANNE MARIE JONES as to
cause the income of the property supposedly conveyed
"into trust" to be owned by, or received by, anyone or
anything other than ANNE MARIE JONES, the individual.
Alternatively, GEORGE P. JONES moves this Court for a
partial summary judgment that, even if a valid Trust is
found to exist, the income of the Trust has been
distributed to ANNE MARIE JONES, and constructively
received by her, annually during the parties' marriage,
and that such income is the community property of
Petitioner and Respondent, or alternatively, is divi-
sible under Section 3.63(b), TEX. FAM. CODE ANN. Peti-
tioner further request relief generally.

Respectfully submitted,

HART, SCHAFFNER & MARKS
1010 Power Lights Building
San Antonio, Texas 78205
512/224-2425

By:
ABRAHAM S. WISE
State Bar No. 99999999

ATTORNEYS FOR PETITIONER,
GEORGE P. JONES

FIAT

The foregoing Motion of GEORGE P. JONES having been
presented to the Court, the same is hereby set for
hearing at 9:00 a.m. on the day of '

1985, in the 73rd Judicial District Court of Bexar
County, Texas.

Signed the day of , 1985.
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JUDGE PRESIDING

CERTIFICATE OF SERVICE

I certify that a true copy of the foregoing Motion

has been hand-delivered to Ms. Carla Jackson, attorney-
of-record for ANNE MARIE JONES, the day of
, 1985,

ABRAHAM S. WISE
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and said propsrties being of tha total value of $301,200.00.

21. The amounts of cash fn the trust estates under the wills
of John Nance Garner and Tully C. Garner are as follows:

A. John Nance Garner Trust, $33,808.51.
B. Tully C. Garner Trust, 3'61,361.99.

22. That the will of John NHance Garner provides that distri-
butfon of corpus and incoze of said trust crested under said will
shall ba under the sole discreticn of thé Trustee.

23. That the will of Tully C. Garnar provides that the corpus
of the trust created under said will shall oot be distributed until
after the deeth of Genavieve Garnmar Currie. . ’

24, Genevieve Onrner Currie (Mra, John J. Currie) is the

1 har of Resp John Garner Currie.

25. Genavieve Garnar Currie is presently 51 years of age and
has a pressnt totzl life expectancy of 72 ycars.

26. The will of John Nance Carner provides in Codicil No. Two,
Paragraplt %, that the net income from the trust shall become a part

of the corpus for purviving children of Genevieve Garner Currie,

grand, of the T » or their fssue, if they arc demised

before diatribution of the corpus.

27. The will of John Nance G providas {n Paragraph 1V,
Subpatagraph (B) (6), that the Trustee's determination of what
constitutes net incoma s final and binding as batween thoae

entitled to incoms and those entitled .to principal, and the Trustee

oy usc his discretion as to the of § ded to presarva,
repair, or otharwise protact the principal and to mske proper
reserves,

28, The wills of John Nance Garner and Tully C. Garner both
provide that if beneficiaries of the class of the Respondeat, Jabn
Cavner Curric, ore demiscd prior to diotribution of the corpus of

the respective trusts of raid willy said corpus sball pass to The
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children of such deceassd benaficiary.

29. The original sult for divorce between the parties horeto
wos filed in the 30th Judicial District Court of Uvalde County,
Toxas, on April 12, 1972, in Cauae No. 10,419, styled In the Matter
of the Marriage of Mary Helen Currie and John Garner Curric, and
same was dismissed on October:-16, 1912,'on the date of Eiling of
suit in the instant cause by Petitiomer herein, Mary Helen Curric.
~ 30. A rcasonable fee for the attorneys for Petitiorer in

P thic cause i3 in the amount of su,oqo.oo for legal services
: rendercd Petitioner in represesnting her through the trial court,
and the sums of $3,000.00 for legal services for am appeal in the
Court of Civil Appsals, and $3,000.00 for legal services in the
event Application for Writ of Exror is filed with tho Supreme Court
of Texas.

Conclusions of Law

. The bonds of matrimony herctofore existing betwewn Hary
Helen Curric and John Garner Currie should be dissolved and Mary
Helen Currie be avarded a divorce from John Garner Currie.

’;'. John Garner Currie should pay to Mary Helen Curric, as

and for child support, the sum of $200.00 per child for a period

of two yoars and thereafter the:sua of $300.00 per child until

. further order of the Court.

3. The amount of award for attorney'c fees for the atternoys

of Mary Helen Currie is y and T ble and should be
. paid by John Garner Currie direstly to said attornecys.

4, After considering the facts and circumstances of thic
caza, fucluding the comnuaity property owncd by the partics, the
conzunity debts of the partics, the scparate property of the
Respondent, the enrnfng powers and abllitics of the partics, the

rights of cach party and the child sen of the marriage, the canse
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conservatorship of the Respondent.

12. An szount of child support to be paid by Respondent to
petitioner in the oum of $200.00 per month per child for two yoars,
and thereafter $250.C0 per month per child uatil an.ch child attains
the age of eighteen (18) years, is equ!:tnblo and NeCeasary.

13. Both partiea are giln!ully ezployed, with the Petitionar
eorning an annual gross salary of approximately $7,166.00 and the
Respondent earning an annual groas -'alcry of approximately
$10,000.00.

14. That there is no nacessity for requiring the child
support dus to be paid by the Reapondent to Petitioner to be paid
by snyona other than Respondsnt.

15. Each of the parties should b allowed to clain one of
the childreu for tax exezption purposes.

16. ‘the parties own as community property household furnitura
and Hth; and personsl clothing and effects, @ 1974 General
Motors Corqornt!.on pick-up truck, a 1963 Chevrolet Corvatte
automobile, a 1973 Chevrolet Capri automobile, and retirezent benefits
with the Teacher Retivesent System of Texas on the urninsn of
Raspondent of approxizately $4,200.00. '

17. The parties owe as community debts the ntm of approxi-
mately $11,000.00 to the Pirst stntc Bank in Uvalde Texas, and
approximctely $2,000,00 on the unpaid balance on the purchase
price ot the 1973 Chevrolet Capri automebile.

Currie, owns separatc proparty,

18, Respondent, John
received by gift, as follows:
A. An undivided one-third interest in thraoe tracts
of rcalty in Uvalde, Uvalde County, Texas, daseribed in the

Judgment of the Court horein and being A tract of land out

.
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of Survey No. 71, Anronfo Comez, and Sucvay No. 72, Carlos
Huizar; a part of Lot No. 154, of the original Town of
Uvalde, Uvalde County, Texas; and the east torty feet of

Lot No. 141, original Town of Uvalde, Uvalde County, Texas,

The value of said undivided one-third interest is $18,666.67,

B. An undelivered 240 ahares of stock in the John J,
Currie Ronch, Ine., a Texas Corporation, of the value of
$4,000.00.

C. An undivided one-third interest in 2,146.44 acres
of ranch land in Randall Co;mty. Texas, the value of such
undivided one-third interest being $28,519.20.

19. Joha Garner Curris, Respondent, is a beneficiory under
the wills of John Nance Garnar and Tully C. Garmer, Both John
Nonce Garner and Tully C. Garner are deceased, their wills having
been admitted to probate and the Trustecs under said wills
(Petitionerts Exhibits ) and 2) namely D. W. Suttle, sole Trustee
under the will of John Nance Garner and Co-Trustee with Genevieve
Garner Currie under the will of Tully C. Garner, now being in )
possession of all properties of said cstates.

20. That the realty owmcd by the said trust cstates, in un-
divided one-hnll' interests by each trust, is na follows:

A. The "EL Cid" Ranch in Dimmit, Zavalp, and Frio
Countica, Texas, cancisting of 9,598.54 acres of land of
the volue of $1,247,810.00.

B. The "Wolcott” Ranch in Uebb County, Texas, cof-
sisring of 26,020,20 acres of the value of $2,730,233.00.

C. e "Carla" Ronch in Dimmit County, Texaz, con-~
sisting of 10,878.5 acres of the value of $1,A1%,140.00.

D. Rental properties locarcd in Uvalde, tvalde Cousty,

Tewaz, as cet out fu the Stioutu fun_ el rack rilcd hesein
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IN THE MATTER OP THE MARRIAGE )
OF MARY HCLEY CURRIE .

And )
JOAN GARNER CURRIE )
And ’ Y
)
)

IN THE DISTRICT CGURT

STTH JUBICIAL CISTRIC?

In the Interest of
JOHN QUIN CURRIE and *

JAMES DREW CURRIZ, Chiléren BEXAR COLNTY, TEXAS

REQUEST FOR ADDITIONAL AND AMENDED
PINDY OF FRCT AND CONCLUSIONS OF LAW

Wow cames Patitionesr, :MARY HELEN CURRIE, in the above-cascicnad
cause and punmt to Rule 298 of the Texas Ruloa of Civil Procedure,
uqunu:ta- Court to cake the following zdditicns and azsrdrents
to ths findings of fact and conclusiocns of law.

W‘l‘!mﬂ wlb

1. The Court's Pindings of Pact Nos. 4 and 5 are unnecessary
.. to support the judgmant and ars riot ultimats facts and
should be deleted.
2. The Court's Pindings of hct'uo. 7 should be deleted
in view of the fact that Ragpond

filed no s
action for divorce, nor did Respcndent sask the Hanagi

Congervatorship by pleadings until a few days prior
to crial and then sololy co harass Pacitionar.
3. It tho Court's Findings of Fact nuvbc-ed 4, 5 arna 7

arc daemed to be “equities™ hy tha Coust vaien iz

in dividing tha szoperty, Pericizaar raceges ctog sre

follouing £5n433s ccacrrning “i* 1izias® alsn i-

(3) 1In ilogea, 1969, Pecziczin.os craaes

antibiotica (penicillin) by Or. Jares Win: as a

% of vond, having oxsosed paxz to
gonorrhea by first having ‘suvual relations wics

othar fumnlss in “lexico int

hisvhae o

sulacrons view o viticmer,

-

d
3

o e e e—— e+

{b) In 1970 Respondent exposad Petitioner to crab
lice contractcd by his having sexual rolutionsv
——
with female person(s) other than Petitioner and
Rospondunt treated hor for sama., In connection
with ouch infestation Respondent requosted that
Petitioner not acek theo-sarvices of a physician.
{c) ©On a number of occasions prior to the separation
of the partica Respondent purchased items such
as diamond rings, !IMFI. otc. for women other
than his wifo and had the bill for same sent to
the Potiticner at their residence. During such
timo Respondent was having an affair and spending
tims with a femalo not his wife.

S\ {d) Prior to tho separation of the parties on
" N

at lcast one P gaged in the

production of pornographic films in the homo of
ths parties and in Petitiocner‘'s sbasecncs.

(o) Prior to tho saparation of the parties on at
lsast one occasion Respondent nkeelbnutlcnor to
participate in a "wife-swapping® arrangsmont
formulated by Respondent and others. Petitionar
rofuscd.

(f) During the Chrioctmas Holidays (Dsc. 25-31,
1971), Respondent engaged in sexual relations with
a femalo othor than Potitionor whilk vacationing
at a ski lodge in Aspen, Colorado. Coincident
therewith Petitioner was caring for the children
of tho warriage in Amarillo, Texas, one of whom
was undergoing surgery.

{g) Potitionz~'c tirst cxtra marital sexual
rolations ocsurred in February or March, 1972,
gometime after Respondent had agreed to move out ot

the particn® residence, but prior to his doirg co.

w2
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of the separation of the parties and their respective conduet in
reference thereto, 1 conclude that the division of estate, assets
and debts of the parties, as set forth in the Judgment, is Juse,
right, fair and equitable, having due regard for the rights of each
|.urty.

5. The Court in finding that m. other child or chu.dre;-n will
be born of the present marriage of Patitioner and Respondent, each
to the other, did not conaider the testizony of either of the
psrties horeto but made such finding only on the basis of'-tipulated
madical testimony. ) ’

6. John J. Currie is the beneficial ovner of an undivided
ona~third interest fu the eetatcs of Juhn Hanue Garnmor and Tully C.
Garner, subjact to defeasance by the dsath of John Garner Curric
prior to distribution of said estates.

7. Uuder the terms and conditionsa of the will of Tully C.
Garner, the corpus of ths trust created by said will is to be

distributed upon tha demise of Geneviave Garner Curry, the wother

of Respondent, ahe having a life exp y of y more years
as of the date of trial of this causc on its merits.

8. Under the terms and conditions of the will of John Nance
Garnar, tha corpus of the trust created by said will is to be
distributed when in the sole uncontrolled diaeret!..on of said Trustee,
D. W. Suttle, the beneficiary has attained sound diserction and good
business judgment snd when in the uncontrolled discretion of aaild
Trustea such divtribution would be to the best interest of gcuch

baneficiary.

9. Tha award of cash to be poid by Reapondent to®the Petitioner

i3 not made as and for alimony over a period of ycara bdut is made
payable over a pariod of years in order that game can be paid by

the Respondent without the neccusaty of aale of his separate proverty,

--

10. Under the will of John ilauce Garner, the net income from
the trust created under the will becomes a part of the corpus of
the trust for distribution to the surviving children of Cenevieve
Garnar Currfe, the grandaughter of the Testator, or their issue,
1f such children predecsase distribution.

11. Under the will of Tully C. G:;rner. the net income from
the trust created under the will shall be paid to Genevieve Garner
Currie during her lifetime.

12. Under the will of John Nance Carner, the net income from
the trust shall becoma part of the corpus of said trust estate for
distribution to the surviving children of Genevieve Garnmer Currie;
however, the Truatee, D. W. Suttle, may uce hin discretion ao to
the amount of income necessary’ to preserve, repair, or otherwise

gerves. seal

protect the principal and to make proper

Judge Presiding

JAHES C. onlot
PRESIDING JUTCE

FILING: PILED
May 15,1974
Ho time
ELTON R. CUDE
Clork of the Diatrict Courts,

Boxar County, Texas

By. Roy G. Trovino,
Doputy

-
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that he was the party who wanted the diverce and
2 s0 £ind that ha was the party who wanted the
divoroe.

«“) pond vas £

g ly guilty of crucl

) Prior to .the separition of the parties Respondent
was uua.lt homtand took no interest in aiding in
the rearing of the children of the marriage, and
cannot be expectsd to voluntarily contribute to their
education and support.” . '

) hlpwdcat: did not seck a divorce because of

his wife's said sexual inai | R d

sought a divorce becauss of disputes with Petitionor
about her going to womean‘s club nutxnss and lpcnldhlg
too much saney for food and other necessaries.

Unless the foregoing Pindings of Pact are added to thoss already

found by tho Court, Peotitioner reguasts that Pindings 4, S ana
7 be dalcted.

James Drew Currie, age two years, has atypical tuborculosis
and his drug bille have been as high as $40 per month
during the previous two yesrs.

John Quin Curric requires prescription type shoes which
must bo purchassd newv at a cost of $20 every threo montha.
Potitioner has no savings or other means of support

othor thzn her job from which har had a gross salary of
$7.168 last year.

Between 1966 and 1971 Patitioner and Respondent had earned
incomo and estate distributions which combined ranged

froa $20,000 to $40,000 per year.

Pricr to the parties' separation Petitioner anjoyed

the amenities incident to living in a large waell-kept

four bedroom house with a large yard with her childeen

anc an income sufficient to support heraclf and her
children boyond baro neceasitioo.

-3-

69T-

10.

11.

13.

4.

15.

16.

17.

1e.

19.

290.

petitioner's post scp ion ol requizre her

to work and to utilize tho services of a day care center

for her children.

Gince her separation Potiticner has 1lived in a two
bedzoom apartment with no yaxrd with hor children which
are tho most adequate accomodations she can afford.
Respondent motved. incons from the John Hance Garmer
trust in the amount of $19,500 during, 1973 which anount
was over and above tho $10,000 salary earned by Raspondent.
Respondsnt received e distribution from the income of
the John Nance Gerner :m; of $6,243.89 in January,
1974.

Respondent was in arrcars in his child support payments

(8200 per month per child) at the and conclusion
of, trial in this causc.

Respondent purchased a new $§5,000 GMC pickup truck in
November, 1973, for his own use.

Respondsnt did not pay his child support on time in

either June or July, 1973.

Respondent’s 1963 Corvetto gports car and his 1974 ane

truck are fully paid for. potitioner’'s 1973 Capri also
acquired during the marridge has & balance dus on ic

of §2,000.

The pr t voluc of dent's one-third interost

in the Tully C. Garnmer trust cstate is $398,484.45 which
tigure doos not include the value of Respondent's interest
in the cstato's $61,341.99 cash on hand.

Respondent's interest in tho John Hance Gorner trust

eatate 13 worth $948,908.03 which figure docs not includa
te's §13,80F.0

the value of 7 's 3 in the
cash on hand.

Prom 1968 to 1971 lLaspoadent had as much as $63,000 at «
time in comaunity property funds invested in the stoch
market. )

Respondent 1ost t-ﬂ.ooo‘o{ comunity Property ey

in tho stuck marken Lefween 1968 aud 197}, withoud

with tetal

the advic: of coneans ol | ticioner,
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.

as.
24,

a7.

23.

29.

30.

3.

SISTRRS F5Y BT Antarast i such Tuads.’
Life expectancy is not an d ial
for & ing the p value of a remainder intarest.

Patitioner's ssparate proporty including har china, silver
vedding gifts and a chair have a rotail value of approximately
$3,000.

The parties separated on or sbout April 12, 1972,

Ons-half of the aif t;n the of ity

1 tved by pond 1n
by Patiticuer since the parties ssparated is $17,404.76.
Ooe-sixth of the undistributed income generated by the

of that raceived

John Nance Garner trust during the marriage of the parties

from its incep g Y, 1974, equale $44,595.01.

Oce~third of the gross receipts of the John Nance Garner

trust during the marriage of the parties from incepticn

through Janaury, 1974, equals $260,756.60.

Buring the marriage of the partiss, froa incepticn through
Y, 1974, - ived $103,234.01 from

the John Mesico Garner trust as income dietributions.

Ono~half of ths difforence betwsen ono-third of tho

John Hance Garner estate’s gross rsceipts (§$260,756.60)

end its distributions to Respondent ($103,234.01) during
marriage equals $78,761.30.

The Tully C. Garner estate at the time of trial contained
epproximately $509,212.99 in undistributed trust incoce
sccusulated during marriage cf tha parties, which figure

is bascd upon the trust's foderal income tax returns.

The Tully C. Garnmer estate at the cime of trial containsd
undistributed § of approxi oly 8772,172.94, accumilated

during marriage of tho partias, which figure is baged
upon the gross receipts of the trust.

Petitionov has rsceived no part of the undistributcd
trust income of eithor the Tully €. Garner or John Nance

Garner estato.

-5
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32.

3.

M.

as.

36.

7.

38.

39.

Respondent owvnaed an undivided cne-third interest as

his separate proporty in Lot Nos. 7 and 8 of Block 4

of tha River addition to the City of Uvalde which intorest
Respondent valued on his Inventory and Appraisal at
$6,000.

In , 1972, P
Lot described in Finding 32 for $12,500.

sold his interest in the

Potitioner did not becoms aware of the sale described in
Pinding 13 until the time of trial despite Respondont'’s
being ordered to tua‘n full and complete supplemant to
his 1972 Inventory and Appraisal on or about January 7,
1974,

Respondent owns 240 sharas of J.J. Currie Ranch, Inc.,
which shares havo a book value of $18,626.17, and a fair
market value of at least said amount.

Child support in tho amount of $500 per month per child
until such child is 18 yecars of age is rcasonable, sauiteble
and nocesasary.

The Trustoo of the John Nance Garnmer trust, D. W. Suttle,
makos trust distributions to Respondent and the other
benoficiarics whenover money is available.

The Trustes of the John Nance Garner trust intends to
distribute the corpus of the trust by 1978 when all

estate taxes are paid.
A able fec for act ys for Potitionar in this

cause is ths amount of $40,000 for legal sesvices
rendored through trial of this cause. The sum of $7,500
is a reasonable fee for legal scrvices in connection
with Patitioncr's represaentacion in the Court of Civil
Appcals and an additional $7,500 is a rcaasonable fuc
for lejal s»rvices in the avent Application for wric

of Error it filed with the Supreme Court of Tcxas.

-6
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3, 6, 8, 9 10, 11, 20, 21, 24, 28 and 29.
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40. A fee of $6,000 is a reascnable fee for the oxpert
appraisal ’urucn of Mr. Ray Parker which services
wore neceasary to Petitiomer in the preparation and
prosscution of her case and for the protection and
prasesvation of her int in the of the
parties. :

41. Tho sum of $250.00 is a reasonsble fee for the export
actuarial sorwices of Mr. Bill Schnaer which sorvices
wore necessary to Petiticner in the preparation and

prosscution of her case and for the protection and

presorvation of her i in the of the
partiss.

42, Potitd 's ys have expended approxi 1y $00
hour .

s working in this case through trial, and such work
was inary, ble and y in "
M ' 't i
r and p her and those of the

children in this case.
43. The i indab of

ly §11,000 to
the Pirst State Bank in Uvalde, Toxas, was incurred
by Raspondent for his sole use and benefit to pay his
attornoys®' fess and to buy a 1974 GMC truck.

44. The Court's Finding of Foct No. 14 is clearly erronecus,

not an uuuu fact issue and should be

deloted. The Court ic making & finding on an issue

yot to be litigated in the action this m:n-t severed,

{No. P-254,102(a}).

4S. Tho life exp of an ge American female

is 72 years.

46. Rospondent's mothor, Genevieve Garner Currie, has had

wmajor gery (a )
Potitioner has no cbjecticns to Fact Findings Nos. 1, 2,

-7

ADDITIONAL AND AMENDED

CONCLUSIONS OP LAW

JOHN GARNER CURRIE should pay to MARY HELEH CURRIE
500.00 per month per child

1.
as and for child support the sun of §

until cach such child shall have roached
s' foes for the attorneys set

the age of 18 years.

2. ‘The amount of attorney!

bhla

forth in amended Finding of Fact No. 39 are ry and
and should be paid by JOHN GARNER CURRIE dlrect.ly to said attorreys
r from his share of the community or from his separate property.
t for har Vlty

eithe:

3, Petitionor is entitled to rol
share of the undistributed trust income of the John Nance Garner
ostats in the smount of $78,761.30 which Rospondent should be

ordared to pay Potitioner as and when distribution is received.
t for hor comzunity

4. Potiticnor‘is ontitled to reimbursémea
intorest in the undistributed trust incoma in tne Tully C. Garmer

Trust estate amcunts to $128,696.32 which amount Respondent should

be ordored to pay potitionar as and when distribution is receivod.

S. Regpondent ol
§17,404.76 in addition to al

hould ba ordercd to pay Pecitioner
1 other payments in order to rejwhurse

of ity income actually

her for the Aiff in the
recaived by pondent in of that recsived by pPetiticner

sinco tho parties separated.
6. Rospondent should be oxéd
for her comaunity interesst in

arad to pay Petitioner the sum

of $20,500.00 to coupensata her
the .511.000.00 frivolously dissipated by regpondent in the stock
market during the yedrd 1968-71.

7. Respondent has repeatedly troated Petitioner in

a crucl and unkind mamncr.

9. Petitionor should also bo awarde
Ray Parker which services

d tha amount of $6,000

for the expert appraisai sexvices of Mr.
ary to retitioner’s pruparation and

ware zble ond 1
prosccution of ter casc and {or the protection and preservation
of her Aintorerts i the eatate of the parties.
e
1’1



9. Petitioner should bu awardod the amount of $250 which
amount is a reascoable and neccasary foe for the expert actuarial
sexvices of Mr. Bill Schnaer, which scrvices werc ndcessary to

Petiticner in the prep ion and p on of her case and

for the p ion and p cn of her 4 in the

of the partics. .

10. Bach party should p‘ay any debt personally incurred by
him or her pricr to the granting of tha divorce.horein.

11. The ok of the § ined by the John Nance
Garner and Tully C. Garner as ity property of the parties
cannot legally be deemed to change by designating same tho “corpus®
of the respective trust, and any such attaoaptod convorsion would

operate to dofeat Petiticner’s community proporty intersst in
such incomo.

12. aftor considering the facts and circumstances of the
case including the amount of comminity property of the parties,
the largo of P + the ing power of

the partiss, pondent*s superior busi opportunitios, the
rights of the children of tho marriage, tho advantages of the
sarriage which would have otherwise accrued to Petitionor abnent.
Respondent ‘s dasire to divorce, Respondent's cruel treatment

of Petiti s and the and debts of the partizs, I ax of
the opinian that the judgment should be modified to incocrporate

the ameindngnto and additions contained in these proposed additicnal

and amended Pindings of Pact and Conclusicns of Law’

13. Any finding of fact may be considerod a conclusion of
’ law and any conclusion of law may be considored a finding of fact
1f appropriate.

PILING: PILBD

May 22, 197
Ho time ) Judge Praesiding

ELTON R. CUDB roquest for leave signod on front

Clerk of the District Courte,

Bexar County, Toxas -y

By. Roy G. Trevino,
uty
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In addition, one-thixd of the income generated by the
JNG Trust is the community property of Petitioner and Respondent.
That portion of the income of the JNG trust which was distributed
to Respondent, of course, had been reduced to the possession
of the community. That portion of the income generated by
the JNG trust which has not been distributed to the community
consisted of (1) undistributed income accumulated by the
trust and (2) undistributed income used to pay the expenses
incident to the maintenance of the trust, for which the community
estate is entitled to reixbursement. Petitioner claimed
an amount egual to one-half of the community estate's interest
therein or one-sixth of the total undistributed income generatead
by the JNG trust and either accumulated or used for the benefit
of the separate property of Respondent. At minimum, Petitioner's
intersst should have been valued at $44,595.01 based upon

the taxable income reported by the IJNG trust, as follows:

18.

TABLE 4

JNG Trust Income

Incoma* Distributed** One-half
Period 1008 _33.3% To Respondent of Diffe
ggz;nec $ 2,401.25 $ 800.42 $ 400,
i;zanec 96,100.48 32,033.49 $ 25,472.26* 3,280.¢
g;z;bec 81,961.07 27,320.36 17,700,24* 4,810.¢
2335°°° 80,523.76 26,841.25 9,500.00 8,670.¢
g;ginec 62,333.21 20,777.74 10,000.00 5,388.!
i:ganec 89,232.98 29,744.33 14,817.82 7,463,
i;ggnec 131,954.90 43,984.,97% 19,50;.00 12,242..
2224 32,764.33 10,92).44** 6,243.69 2,338.!
Total $577,271.98 $192,424.00 $103,243.0) $44,595.¢
. Per Tax Return, unless otherwige noted
**  per Trust Records, unless otherwise noted.

19.
-1 1 1 1 1 1 ‘f"] 1
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A

Since all of the recel
in tho same bank sccount, and
were inextricably commingled, the
have been awarded was $7§,761.30,

period
Nov-Dec
1967

Jan-Dec
1968

Jan-Dec
1969

Jan-Dec
1970

Jan-Dec
1971

Jan-Dec
1972

Jan-Dec
1973

Jan
1974

Total

TABLE 5

detormined as follows:

JNG Trust Receipts
Gross Recsipts*

1008 33.3%
$ 22,747.56 & 7,582.52
206,434.51 68,811.50
156,925.07 52,308.35
81,616.07 27,205.36
62,849.64 20,949.88
85,751.28 28,583.76
133,162.92 44,387.64

32,782.76

10,927.59

$762,269.81 $260,756.60

pistributed*

To Respondent

$ 25,472.26%*

17,700.24%*

9,500.00
10,000.00
14,817.82

19,500.00

6,243.69
$103,234.01

* Per Trust Records, unless otherwise noted
##  Pper Tax Returns

20.

pts of the JNG trust were deposited
all nature of income and increases

total that Petitioner should

one-half (1/2)

————————————

$ 3,791.26
21,669.62
17,304.06

8,852.68
5,474.94
6,802.97
12,443.82

2,341,95

$78,761.30
_—_——-'

S At S

similarly, Petitioner claimed one-sixth of th; income
generated by the Tully C. Garner trust since his death which
had not been distributed'to Genevieve Garner Currie as “"net
income® (as defined in the Will of Tully C. Garner) as Petitioner
share of the community interest of the parties. Income generated
by the TCG trust and undistributed again consisted of (1)
undistributed income accumulated during the marriage and
thus part of the remainder interest of Respondent, and (2)
undistributed income also carned during the marriage used
to pay the expenses incident to the maintenance of Respondent's
boneficial remainder interest in the trust, for which the

community estate of the parties is entitled to reimbursement.

petitioner's minimum community interest of $84,868.83

in the TCG trust can be sunmarized us-tollows:

21.




period

Oct-Dec
1968

Jan-bec
1969

Jan-Dec
1970

Jan-Dec
197N

Jan-Dec
1972

Jan-Dec
1973

Jan
1974

Total

[NO (ommwvbtwo_j

TABLE 6

TCG Trust Income

pistributed to
Genevieve Garner Und

jstributed Petitioner's

Income* Currie Income 1/6 Intereat
$ 19,063.54 - $ 19,063.54 $ 3,177.26
106,882.14 $ 54,000.00 52,882.14 8,813.69
95,684.35 '33,000,00 62,684.35 10,447.39
75,645.25 35,000.00 40,645.25 6,774.21
259,937.99 35,221.11 224,716.68 37,452.81

155,045,3208¢ 80,000.00%* 75,045.32 12,507.55
34,175.51%* - 34,175.51 5,695.92
§746,434.10 $237,221.11 $509,212.99 $84,868.83

. Per Tax Returms,

*» Roceipts and Distri

OLT-

i B

unless otherwise noted
bution per trust records (Pet B

22.

3

-

(Pet Ex 19-23).
x 114-178) .

-1 1

Period

Oct-Dec
1968

Jan-Dec
1969

Jan-Dec
1970

Jan-Dec
1971

Jan-Dec
1972

Jan-Dec
1973

Jan
1974

Total

B R |

Gross Receipts*

$ 36,532,02

and incresses were inextricably commingled.

TABLE 7

Distributed to
Genevieve Garner Undistributed
Currie* Income

[C ommw eLive |

Purthermore all receipts of the Tully C. Garner trust were

Consequently
the total award to Petitioner with regard to the TCG trust
should have been $128,696.32 determined as follows:

3

240,866.51 $ 54,000,00
108,022.46 33,000.00
77,039.05 35,000.00
357,718.18 35,221.11
155,045.32 80,000.00*
34,175.5) -
$1,009,399.05 $237,221.11

* Per Trust Records (Pet Exs 114-178)
¢ Ppaer Tax Returns, unless otherwise noted (Pet Ex 19-23).

23.
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$ 36,532.02
166,866.51
75,022.46
42,039.05
322,497.07

75,045.32

34,175.51
$772,177.94

3

deposited in the same bank account, and all nature of income
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In the instant case, every one of the foregoing considerations
militate in favor of Petitioner's receiving at least as much
as Respondent, if not outright then in trust for the benefit
of Petitioner and her children. Instead, the Trial Court
awarded Petitioner proﬁerty (furniture, car, etc.) worth at
most $5,000 ($3,000 of which was her separate property) plus
$50,000 over 10 years which, discounted at 6% is presently

worth $27,919.00* for a total of $32,919. This represents approximately

2% of the present value of the §1,428,000 of the property

set aside to Reapondent (See Table I, supra at pl4 ). Stated
another way, Respondent received fifty dollars worth of property
for every dollar set aside for Petitioner. To further diminish
her award the Trial Court held that Petitioner's payments from
Respondent were taxable to her. Surely, such a grossly unequal
result is inequitable and would consgitute an abuse of discretion
under any circumstnaces, much less those herein involved.

The meagerness of the Trial Court's award is further high-
1ighted when one considers that Petitioner has additional
obligations for attorneys' fees as a consegquence of the Trial
Court's inadeguate award as well as an obligation to pay expert
gitnesa fees and other expenses of trial. Further, the Trial

¥Lakes Monthly Installment and interest Tables (5th Ed.)

26.
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Judge made no provision for Respondent to share even the
cost of extraordinary medical care for the children despite
their demonstrated need for such care in the past.

The trial fepults are a total non seguatur without
any rational basis when considered in light of the evidence
and undisputed facts. specifically, Petitioner demonstrated
at trial that Respondent had superior earning power, a superior
education (a Masters Degree in business administration) (SF
Rasp ?9), vastly greater resources, less future need, le.g.
ﬂe lives rent free (SF 98-9)], superior business opportunities
by virtue of his great wealth and that Respondent wanted and
was the moving force behind the divorce (SF 103). Further,
Petitioner demonstrated that she earned $7,100 per year which,
in addition to sporadic child support payments of $400 per month,
was her sole source of support for her children and herself.
Further, it is undisputed that Petitioner has no separate estate
of consequence. By contrast Rgspondent received from salary,
and trust distributions over $30,000 in 1973 and a $6,200 distrib
in January, 1974, which distributions as the evidence shows,
will continue or increase.

As more fully set forth under Points of Exrror 3 and 4, infra

the undistributed trust income from the JNG and TCG trusts consti

27.



community property of the parties. The Trial court's failure

to award pPetitioner even one-half'of this amount of such income
is an abuse of discretion as 3 matter of law. But, even assuming
that such income was not community, which is jncorrect under

jaw, the enormous aisparities in the Trial Court's award compel
the finding of abuse. As the court pointed out in Lucas V.

Lucas, 365 §.W.2d 372 (Tex. Civ. App.--Bemm\ont 1962, no writ):

The trusts involved were created at least
in part for the support of appellee- Being the
husband of appellant and father of her children,
he owes them the duty of support. When 2 man is
married the cbligation to his family is considered
:s a gi\:ttof ﬂﬁ eostlciof support forcl;\imself. It
g agains {+] to allow such 8 rson
% 5_§ well g%enicare 9__51 a trust when Ecse
who have eve. rgﬁtto 00 _thIm?or support
are doin uf&out. seldenberd v Geldenberg, D-C:»
176 FT§G%pT'I§?’§6 v.S. App. D.C. 245, 225 F.24
545, See also, Bogert, Trusts & Trustees, Sec.
g?zé pp.484-492 (Emphasis gupplied) 365 S.W.2d at

in addition to depriving petitioner of undistributed trust
income by way of reimbursement or otherwise, the Trial Court
further abused its discretion in the following respects:

(1) By failing to sward Petitioner one-half of Respondent 's

income over and above the income received by petitioner

28.
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1

(2)

3

_] | 3 B

from April. 1972 (date of sepaxation) until trial.
This amounted to $17,404.76 (Reques ted Finding of
Fact No. 24 and conclusion of Law No. 5 [T 127,
130)) .

py failing to award Petitioner szo,ﬁoo as her share
of cormmunity funds gquandered by Respondent. Réane
v. Reaney., 505 S.W.2d 338 (Tex. Civ. ApPP. --pallas
1974); Pride V. Pride, 318 S.W.2d 715 (Tex. civ.
App. --Dallas 1958, no writ):

By faliling to award petitioner $78,761.30 as reimburs:
ment for her comnunity share of the undistributed
trust income of the JNG trust and $128,696.32 for
her community interest in the undistributed trust
jncome of the TcG trust. See PP- 20-23 of this
Brief. (Requested Conclusions of Law Nos. 3 and

4 (T 130]). See Fulwiler V. Fulwiler, 419 s.W.2d
251 (Tex. Civ. App.-Eastland 1§65. no writ): Cervlantee
V. Ccervantes, 976 S.H. 790 (Tex. civ. ApPP- 1903, writ
dism'd). Speers. Marital Rights in Texas, § 379
(1961, Supp. 1974): annotation, Use of (_:g_ngng_nm
punds in Inproving or Dischazgind Encunbrance on

e ———

Separate property, 28 Grounding Right to Reimburgemen
Lien or Charge., 54 A.L.R.2d 429 (1958), as supplement:

by A.L.R.2d4 Later case Sexrvice (1967, Supp- 1973) .

29-
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(4)

()

(6)

181~

By failing to award Petitioner the amount of $6,000
for the expert appraisal lorvicés of Mr. Ray Parker
vwhich services were reasonable and necessary to
Petitioner's preparation and prosecution of her

case and for the protection and preservation of

her interests in the estate of tho parties. (Raques ted
Conclusion of Law No. 8).

By failing to award Petitioner the sum of $250
which amount was a reasonable and necessary fee

for the oxpert actuarial services of Mr. Bill Schnaer
which services were nocessary to Petitioner in

the preparation and prosecution of her case and

for the pxotection and preservation of her interasts
in the estate of the parties. (Requested Conclusion
of Law No. 9 [T 131)).

By failing to award Petitioner §40,000 for legal
services rendered through trial of this cause and
$7,500 for oach appeal which fees are reasonable
and clearly supported by the evidence. ({Requested
Finding of Fact No. 39 and Conclusion of Law No.

2 [T 128, 130)).

30.

(7) By failing to award child support in an amount
sufficient to discharge Respondent's cbligation
to support his children. (Requested Findings of
Fact Nos. 4, 5, 6, 7, 8, 9, 10, 1, 12, 13, 14,
17, 18, and Conclusion of Law No. 1 (T 225, 126,
130)).

(8) By failing to award Petitioner a substantial amount
of all of the property of the parties.

(9) By considoring as the ?indlng-.ot Fact demonstrate
only the "equities® requosted by Respondent and ignorin«
the cruel and groasly inequitable manner in which
Petitioner was treated by Respondent.

Anyone of these abuses of discretion would require reversal

of this case. 1In view of all of the !breéoing failures, collecti:

the Trial Court's Conclusion of Law No. 4* ig clearly erroneocus

~and against the great weight and preponderance of the evidence.

“After conaIEerIng the facts ana circumatances of this case,

including the oocmmuni ty proferty owned by the parties, the
community debts of the parties, the separate property of the
Respondent, the earning powers and abilities of the parties,
the rights of each party and the children of the marriage,

the cause of the separation of the parties and their respective
conduct in reference thereto, I conclude that the division of
estate, assets and debts of the parties, am set forth in the
Judgment, is just, right, fair and equitable, having due regard
for the rights of each party.

3).




The division of the property of the parties was manifestly
unjust and unfair. Seo Dorfman v. Dorfman, 457 §.W.2d4 417

{Tex. Civ. App.--Texarkana 1970, no writ). And consequently
Petitioner should be granted a retrial of all matters concerning

the division of property, child support and fees, forthwith.

- 281~
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3. THE TRIAL COURT ERRED BY REFUSING TO DETERMINE BOTH

THE CHARACTER AND THE VALUE OF EITHER THE COMMUNITY

OR THE SEPARATE PROPERTY OF THE PARTIES.

The Trial Court's multiple abuses of discretion stemmed
at least in part from the commission of a number of errors
of law. That Court pursuant to Article 3.63 of the Family
Code was cbligated to decree an equitable division of the
marital estate of the parties. Williams v. Williams, 325

§.W.2d 682 (Tex. Sup. 1959); Ex Parte Scott, 133 Tex. 1,

123 s.W.2d 306 (1939) Blancas v. Blancas; 495 S.W.2d 597
(Tex. éiv. App. --Texarkana, 1973 no writ); Henderson v.
Henderson, 425 5.W.2d 363 (Tex. Civ. App.--San Antonio 1968,
writ daism‘a). In order to do this both logically and as

a matter of law the Trial Court was obligated to determine
the character of the marital property as either separate
property or community property in accordance with Secticn

5.01 of the Code.* Davis v. Davis, 495 S.W.2d 607 (Tex. Civ.

¥Section 5.01 Marital Property Characterized
(a) A spouse's separate property consists of:
(1) the property owned or claimed by the spouse before marri:
(2) the property acguired by the spouse during marriage by g1
devise, or descent; and
(3) the recovery for personal injuries sustained by the spous
during marriage.
(b) Community property consists of the property, other than separe
property, acquired by either spouse during marriage.
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App.--Dallas. 1973, writ dism'd). Baker v. Baker, 498 P.2d
315 (Sup. Ct. Wash. 1972); See Ferguson v. Ferguson, 202
N.W.2d 760 (Sup. Ct. N.D. 1973). Despite Petitioner's request
for Additional and Amended Findiﬁga of Fact and Conclusions
of Law (T 123) and an extensive trial brief (Appendix 1), the
Trial Court made only a single finding of fact (No. 16, T 114)
concerning eommunitylproperty that certain futnitnxé, autos
and a small retirement fund were community property. Thus,
with the exception of a few items of personalty of relatively
unominal worth, neither the character of the property contained
{or not contained) in the marital estate nor its value was
determined by the Court. (T 123). The Trial Court's failure,
to detexmine the character and value of the property was the
gonesis of virtuslly every er;or set forth herein, including
the grossly unequal division of community assets in favor
of Respondent. While the Trial Court did find the value of
certain items of property in dispute, he never valued Respondent's
interest in any of the marital property.

Thus, the Court rendered itself unable to discharge its

. statutory duty to either the Petitioner or the children by

virtﬁe of having failed to determine and, therefore, having
neceasarilﬁ-failed to consider these vital facts. The Texas

Supreme Cobrt stated this obligation as follows:

The Trial Court shall consider all of the facts

and circumstances shown by the evidence and then
partition the community property . . . in such manner
as may be just and right. Hailey v. Hailey, 331
S.W.2d 299, 303 (Tex. Sup. Ct. 1960) (Bmphasis
added) .

And as the Court held in Baker v. Baker, pupra,

“The Court, in a divorce action, must have in mind
the correct character and status of the property

as community or separate before any theory of divisior
is ordered. Blood v. Blood, 69 Wash 24 680, 419

P24 1006 (1966); Shaffer v. Shaffer, 43 wWash. 24

629, 262 pP2d 763 (1953)." 498 P24 at 315

4. THE TRIAL COURT iRRBD BY FAILING TO AWARD PETITIONER
ONE-HALF OF ALL UNDISTRIBUTED TRUST INCOME BENEFICIALLY
OWNED BY RESPONDENT.

The community property nature of undistributed trust
income is a much debated but easily resolved issue. See
Davis, Income Arising From Trust During Marriage is Comnundty
Property, 29 Tex. B.J. (Nov. 1966) ; Counts, Trust Income -

Separate or Community Property, 30 Tex. B.J. 851 (Nov. 1967).
To date, courts have had little problem holding that income

distributed from a trust created by a third party for the

benefit of a party to a marriage is the community property
of the beneficiary and his spouse, if the income is derived
from dividends, rents or other sources which would normally

be considered community when earned by a warried person from

35.



his separate property. Colden v. Alexander, 171 S.W.2d 328
(Tex. Sup. 1943); Commissioner V. sims, 148 F.2d 754 (5th

Cir. 1945); McFaddin v. Commissioner, 148 F.2d 570 (5th cir.

1945); Commissioner V. Snowden, 148 F.2d 579 (5th cir. 1945);

e — i —

Cormissioner v. Porter, 148 F.2d 566 (5th cir. 1945); Commissioner

v. wilson, 76 F.2d 766 (5th cir. 1935); Commissioner V. Terxy,

69 F.2d 969 (Sth cir. 1934).
with regard to undistributed trust income the same result

was reached in Texas in Mercantile National Bank V. Wilson,

279 5.W.2d 650 (Tex. Civ. App.--Dallas 1955, writ ref'd
n.r.e.). The decision of the pallas Court of Civil Appeals

has been recently explained as follows:

The principal contention which was made before
the circuit court to avoid the characterization
of trust distributions as community was that the
income itself was the gift which the beneficiary
had received from the settlor, and hence was separate
property. The refusal of the court to accept this
argument apparently stermed primarily from the
Supreme Court decision of Irwin v. Gavit [268 U.S.
161 (1925)), in which Justice Holmes concluded
that trust distributions were not gifts for federal
tax purposes on the grounds that "a gift of the
net income of a fund ordinarily is treated by equity
as creating an interest in the fund.'

The court held, therefore, that the equitable interest
in the trust was iteelf the subject matter of the

gift. Using this approach the circuit court decisions
reason that the equitable interest of a married
beneficiary of a trust is alao property for purposes

of the community property laws, and that the income
derived from it in the form of trust distributions

is, therefore, comnunity property.

781~
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Branscomb and Miller, Community Property and the Law of Trusts
20 §.W.L.J. 699, 713 (1966).

In the instant case it cannot be questioned that Respondent
has an equitable interest in the corpus of the trust established
by the Will of John Nance Garner (Pet Ex 1), which beneficial
interest he acquired by devise under the terms of that Will.
{see Trial Court's Conclusion of Law No. 6 finding that Responde
nis the beneficial owner of an undivided interest in the estates
of John Nance Garner and Tully C. Garner, subject to defeasance.
. . ." (T 120)] Clearly such beneficial ownership in accumulate
income as well as the corpus is a present property interest
subject to division by the court even if such division is
made on an "as and when distributed® basis. Implicit in the
Trial Court's Conclusion is that Respondent's beneficial interes
in this property is a completely vested equitable right, subject
only to his death prior to distribution, in which event his
benefical ownership, by the terms of the Will, passes to his
surviving children.

Respondent's unfettered rights to trust property as well a:
the "flow through" nature of these trusts is further emphasized
by the fact that nelther trust contains any spendthrift provisic
and Respondent's vested equitable interest as well as his right
to receive distributed income, is fully subject to alienation,

hypothecation, and the claims of creditors.

37.
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while the diascretion of the Trustee concerning the time
snd amount of distributions is “"uncontrolled” under the terms

of the Will, the Trustee's practiop has been to distribute

.vhatever availsble funds the bensficiaries request, and,

under Texas law, his discretion is not sbsolute (SF Buttle
232-3). Btate of Toxas v. Rubion, 158 Tex. 43, (1957); Rust
v. Rust, 211 8.W.2d 262 (Tex. Civ. App.--Austin 1948) aff'd
147 Tox. 181, 214 5.W.24 462; Lucas v. Lucas, 365 8.W.2d
372 (Tex. Civ. App.--Beaumont 1962, writ dism'd); Bogart,
Trusts & Trustees § 560 (24 ed. 1960, Supp. 1973).

The facts further evidence the "flow through”™ nature of

these trusts as is amply demonstrated by Trustee Suttle's

testimony in response to being queried concerning what factors

he considered in making distributions.

*1 haven't acted solely, exercised sole

discretion at all in the Tully C. Garner estate,
nor have I exercimed sole discretion in the John
Nance Garnsr estate. I have always consulted the
heirs % _l_;.o_ what they wanted an T esired, cl\uo
It was their declsion, really mEo since they
were the real owners of the Ind; 1TXevise,
when It came to distributio: ons vnn oﬂﬁ‘&?bntions,
well _Eh had to eTesr It though the

and as long as we did no! over-aln Eribi uﬁ or n

n as I'E was within the terms of my discretion

e terms of the will, why, 1 approved givin
§em tever Eﬁe eatate cou a'fior5 each xear.i

38.

Purthermore, under the Will, the Trustee must either pay

ocut income to the beneficiary of each separate trust or retain
it to be distributed with the corpus to either the beneficiary
or, if deceased, his children. The Trustee has no discretion

to distribute income attributable to Respondent's trust to anyone
else. ,

As will be discusaed in more detail below, the determination
of whether property acquired during marriage is community or
separate depends upon tﬁ. method by which the property is acquire«
Texas Family Code §5.01; Arnold v. Leonard, 114 Tex. 538, 273
g.W., 799 (1925). Respondent's income generated by his beneficia
ownership of a portion of the corpus of the JNG trust was not

cquired by gift, devise or descent, but was rearned” from the
separate property. Lesaqe V. Gateley, 287 8.W. 24 193 (Tex.
civ. App.--Waco 1956, writ aism'd). It is "property posseseed”
by Respondent during the marriage and is therefore “presumed
to be community property.” Texas Family Code §5.02, While some
of the income generated by Respondent's equitable interest in
the trust corpus was due to royalties, bonuses and exploration
damage, these funds were completely cormingled with income from
rents, grazing leases, interest, and olil leases. pealing with

a similar situation in McFaddin V. Commissioner, supra., the
Pifth Circuit Court of Appeals stated that:

39.
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(Tlhe taxpayers were beneficial owners of the trust
properties, and evexry part and parcel of them, including
income from them, belong benaficially to them, either
as separate or as community property in the same way
that it would have belongad to them had the property
been deeded to the taxpayers and operated by themselves.
The greater part of the normal income from the property
during the years preceding the tax years in question
was community income. when it was commingled in a common
bank account with other funds of the trust so that
the constituents had lost their identity, the whole
fund became cormunity, o « - 1d. at 572-73.
The burden to prove by satisfactory evidence that Respondent ‘s
income attributable to his interest in the JNG trust is other
than the community property of the parties was on Respondent.
Tarver v. Tarver, 394 S.W.24 780 (Tex. Sup. 1965); Wilson V.
wilson, 145 Tex. €07, 201 5.W.2d 226 (1947). Speer's Marital
Rights in Texas §399 (1961). At trial Respondent made no effort
to trace trust income and thus, no evidence of record exists
to demonstrate in any way that the eongpletoly commingled trust
income of the JNG and TCG truats is other than community property.
Hodge v. Ellis, 154 Tex. 341, 277 5.W.2a 900 (1955); RippY Y.
Rippy. 49 $.H.2a 494 (Tex. Civ. app.--Austin 1932, - writ ref'd).
As pointed out above, the Texas Supreme court's opinion

in Amold v. Leonard, supra. sets out the fundamental principles

it
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that are to be applied in determining whether property is
separate property or cormunity property. In construing Section
15 of Article 16 of the Constitution of the State of Texas,

the Court stated:

The plain and obvious import of the language
of the Constitution is to prescribe a test by which
to determine when an acquest by the wife becomes
a portion of the wife's separate estate. The test
during coverture relates to the method by which
the property is acguired. If the method be by
gift, devise or descent to the wife, then the Constituti
makes the property belong to the wife's geparate
estate. If the mothod of acguiring during the marriage
be different, then the property falls without the
class of separate estate of the wife, as fixed by
the Constitution. 273 s.W. at 801.

While Article 16 speaks in terms of the separate property

of the vwife it is clear that Texas 1aw defining separate
property is the sawe with regard to the husband. See Texas
Fanily Code §5.01; Hilley V. Billey, 342 §.W.2d 565 (Tex.

Sup. 1961); Armold V. Leonard, supra.

Since the income generated by the JNG trust consisted

of carnings of the trust corpus, and was not acqguired by

glift, devise or descent, OT for recovery for personal injuries,
such income is, by definition, cormunity property. As the
Texas Supreme Court pointed out in Hilley v. Hilley; supras

41.
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“article XVI, Section 15, of the Constitution,
and Article 4614 of the statutes define the wife's
separate property as that owned or claimed her
before marriage and that acquired afterward gift,
devise or descent. The husband's separate property
is defined in ‘similar terms by Article 4613 [now
Article 5.01(a){1l) and {2)]. Article 4619 [now
Article 5.01{(b)] provides that all property acquired
either the husband or wife during marriage, except
at which is the separate property of either, shall
be desmed ty property. All marital property
is thus either separate or community. If acquired
before marriage by any method, or after marriage by
ift, devise or dssoent, it is separate; otherwise
t is comxunity. There are only two exceptions.
Prope purchased with separate funds is separate,
Love v. Robertson, 7 Tex. 6, 56 Am.Dec. 41, and community
property partitioned in the manner provided in Articles
4624a and 88la-23, becomes separate property.” 342
§.W.24 at 567-8 [Emphasis supplied]

With regard to the Tully C. Garner trust, the life-beneficiary,
Genevieve Garner Currie. is entitled only to the “"net inocome”
of the trust, which is defined in the Will of Tully C. Garmer
by the following language:

. . . after deducting the expenses of trust and any
other withholding as is herein expressly provided
for, shall pay over the remaining income, i.e., net
income . . - + (Pet. Ex. 2)
Income gensrated by the corpus of the trust but not distributed
as "net inocome" to the life-bensficiary becomes part of the
"corpus” or vested beneficial interest of the remainder-beneficiaries.
'rlhlu includes the amount of "expences” spent to maintain, improve
ﬁd pay charges and encumbrances on the beneficial remainder
therutl or "coxpus,” as well as the "other withholding," which,

n'.- provided in the Will, are described therein as follows:

42.

. . . The Trustees' determination as to what
constitutes "net income” as between those taking the
income and those entitled to the principal under
said trusts shall be final and binding as between
those entitled to income and those entitled to
principal, it being my intention that the Trustees
may use their discretion as to the amount needed
to prsserve, repalr or otherwise protect the principal
and to make reasonable and proper reserves to determin
the allocations of promiums, discounts and other
receipts and disbursemonts as between income and
prlneg , and may vary their practice in rezard
to their method of determination as between
and princim from time to time ss they msy desm
to be the t practice for the trust estates.
Thus, that portion of Respondent's remainder intarest
in the TCG trust attributable to undistributed incoms is,
like the undistributed income of the JNG trust, made up of
earnings from Respondent'’s separate property. not aocguired
by gife, devise or descent, and .h hence community property
of the parties under the Constitution and §5.01 of the Texas
Pamily Code. Hilley v. Hilley, Supra. All such undistributed
income acquired by these tzusts during the ﬁartugo of these
parties was community property at that time, and neither the
Legislature, the settlor nor the Trustees of the trusts could
change its status. Amold v. Laonard, supraj Mercantile Nationa
Bank v. Wilson, supra. See pavis, Income Arising From Trusts
During Marriage is Community Property, 29 Tex B.J. 901,

975-976 (1966): Pranscomb and Miller, Suprs, at 723-72%.

43.
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Additional authority for the proposition that undistributed

trust income 4s community property is found in Mercantile

O

National Bank Y. Wilson, supra, vherein the Court npceiﬁ.cnny
held that:

The first and preliminary materinal question,
in our opinion, is whether or not the undistributed
profits or income from the trust in the hands of
the trustee is communi ty property. We must answer
that the income on the trust corpus was communi

ropexty from The date of the marr age of appellee
orge 5. wileon, now_deceased, until the time
of the death of George O. wilson. 279 8.W.2d at

653-654 (Emphasis supplied.)

As described above, this holding is based upon the fact that

the beneficiary. Respondent here, owns, as his separate property .
a present vestesd beneticisl interest in each trust corpus.
Income gcnetatod by this proporty . like all earnings from
separate property. is part of the com;nunity estate. But

see Bucklex V. puckler, 424 §.W.24 514 (Tex. civ. App.--Fort

Worth, 1967 writ dism'a) involving income from a lgandthrift

trust.

Nor does it matter that the parties cannot reduce this

.income to their immediate possession. As in the case of pension,

annuities, profit gharing plans and retirement funds, the
gtatus of the income and the rights of the parties thereto
aqtlu esteblished vhen the income comes into existence, and
:tg community rights exist in that property even though it
cdtqot be reduced to possesaion by the husband and wife at

the time of aivorce. Busby Vo Busby ., 457 S.W.2d 551 (Tex.

ety i ot 58 F

1970) 3 Hexring ¥. plakeley ., 385 5.W.24 843 (Tex. 1965) ; p_!\_r_i_g.
v. pavis, 495 8.4W.24 607 (Tex. Civ. App.-—Danas 1973); schmidt
V. schmidt, 261 §.W.2a 892, (Tex. Civ. App.--Galveaton.lSS).
writ ref'd) . and cases cited therein.

Further, Texas courts have consistently held that the

sbgence of the right to control property does not change the

nature of the earnings therefrom, nor can the right to control
in another be used to deprive o8 spouse of his or her property
rights in the income. Herxing Vo plakeley, supra. See Gohlman,
Lester & Co. V. whittle, 114 Tex. 548, 273 S.W. go8 (1925).

Thus, while the Trustees Of the John Nance Garner and Tully

C. Garner estates may have exclusive (albeit unexerciaed) control

of the income arising from the corpus of these trusts, they

cannot change the status of Respondent '8 interest in the income

as community property. and thus deprl.\'re Petltione-x of her

rights thereto. And yet it is sbundantly clear that petitioner

was deprived of all of her rights to this trust income vhich

one may fairly presume would not have happened had the Trial

Court properly chnractcrhed such income 28 cormuni ty property .
To sumnarize, Reapondent's equicable title to the trust

corpus in his separate trust under the Will of John Nance

N Garner vested in him upon the death of John Nance Garner.

His equitable remainder jnterest in the corpus of the Tully

c. Garmer trust 1ikewise vested upon the death of Tully C.

45-
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Garner. In both instances, the Trustee(s) hold mere legal
asset and divide it accordingly constitutes clear reversible

title. wWilliams v. Thompson, 375 8.W.2d 489 (Tex. Civ. App.--

error.
Houston 1964): Rust v. Rust, supra, Schmidt v. Schmidt, supra.

A. Undistributed Income Accumulated By The Trust.

Even though the trust instruments may state that the Truetees .
As the property in the JNG Trust generated income,
have “"uncontrolled discretion” to handle the funds generated .
all earnings and increases were deposited by Louise H. Bunting,
by the corpus, including the determination as to distribu-
bookkeeper for the trusts, in a checking account at the First

tion, the Texas cases hold that the Trustee does not have absolute
: state Bank of Uvalde, Texas. Into another account at the
discretion. State v. Rublon, 308 §.W.2d 43 (Tex. Sup. 1957) s

: same bank, Mre. Bunting put all of the carnings and increases

Rust V. Rust, supra; Lucas v. Lucas, 365 S.W.2d 372 (Tex.
- attributable to the property of the Tully C. Garner Trust
civ. App.--Beaumont 1962). And the fact of the matter is that . .
(SF 209-10). While some of this income was attributable to
no such uncontrolled discretion is exercised even if it was ’
oil and gas royalties and bonus payments and other "capital"
available. (SF Suttle, supra)
items, the vast majority of the earnings of each trust corpus,

Respondent ‘s vested equitable interests in the trust corpus
as shown by the schedules attached to the fiduciary income
were acquired by devise during the marriage, and are thus,
. tax returns (Pet. Ex. 13-23), was normal income from the

except to the extent commingled with community property, his \
. ’ ! property, attributable to rents, grazing leases, oil leases,

separate property. The undistributed income attributable i
and hunting leases.
to his interest in each trust corpus arising during the marriage .
: When this community income was commingled in the
was not acquired by a method which would establish its character h .
single bank account for each trust with other funds of the
as eeparate property of Respondent, and, therefore was and b}
] trust, so that the constituents had completely lost their

is community property of the partles to this marriage. It
identity, the whole fund became community. Tarver V. Tarver,
makes no difference that the income was not distributed or : —
supra; Krueger v, Williams, 163 Tex. 545, 359 S.W.2d 48 (1962) ;
cannot be reduced to possession by Respondent. It is and remains supray ZEuoger I e !
wilson v. Wilson, 201 §.W.2d 226 (Tex. Sup. 1947). See Speer's
community property. See Davis, supra, at pp. 976-977. and -_ =
Marital Rights in Texas §392 (1966 Supp. 1974), and cases
the Trial Court's total failure to find as a matter of either - - =
cited therein.
fact or law that the undistributed income as a communi ty

. 47.
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From the bank account into which all moneys generated by
the corpus of the JNG Trust were deposited, were paid various
exponses of the trust, including Federal Estate Taxes, State
Inheritance Taxes, local ad valorem taxes, and repair and maintenance
of the property, as well as distributions to Respondent and
the other beneficiaries. On January 31, 1974, the balance
in thies account was $33,808.51. oOne-third of this money as
well as one-third of all other undistributed income retained
by the trust was community property of the parties, and Petitioner's
interest should have been recognized by the Trial Court, or
alternatively, Respondent should have been ordered to pay Petitioner
an amount equal to at least one-sixth of this amount, i.e.,
one-half of their one-third, under such terms and conditions
as the Court deemed just and proper under these circumstances.
Unfortunately, as reflected by the Trial Court's refusal to
make requested finding of fact and conclusion of law, the
Trial Court chose effectively to award Respondent all such
moneys without any evidence to support such a result.*®

B. Undistributed Income Used to Pay Expenses Incident
to the Maintenance of the Trust.

1t is undisputed that all of the funds generated

by the corpus of the JNG trust, were deposited in the checking

*For the same reasons, the same result would necessarily obtain
with regard to the $61,341.99 in the TCG trust account. (See
,Tr. 118, Finding of Fact No. 21.)

48.

account in the First State Bank of Uvalde, Texas, and that

all of undistributed income of the TCG trust was likewise

deposited in that checking account, and thus, were, as pointed

out above, community property. Since the inception of each

trust, large amounts of these funds have been used to pay

Federal Estate Taxes, State Inheritance Taxes, local ad valorem

taxes, and repair, maintenance and improvement of tﬁe trust

corpus (See, e.g., Pet. Ex. 5-12 and 38-178 which are the

Estate Tax Returns and the monthly income and disbursement

statements, respectively). Where community funds were used

to pay charges, encumbrances, or interest to which the separate

property of the husband is subject, or where community funds

are used in making improvements on separate property of the

husband, such payments are an equitable charge on the separate

estate of the husband in favor of the community, and the communit

estate of the parties is entitled to reimbursement upon dissoluti

of the community by divorce. Speer's Marital Rights in Texas

§379 (1961, Supp. 1974); Annotation, Use of Community Funds

in Improving or Discharging Encumbrance on Separate Property,
as Grounding Right to Reimbursement, Lien or Charge, 54 ALR2d

429 (1957), as supplemented in ALR2d Later Case Service (1967,

Supp. 1973).

49,
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By State and Pederal law, estate taxes, inheritance
taxes and local ad valorem taxes become charges against and
encuxbrances on the property in the estate and subject to
ad valorem taxation. In the case of an encumbrance on separate
property paid with community funds, the measure of reimbursement
is the amount expended from such funds. Ibid; Cervantes v.
Coxrvantes, 76 8.W. 790 (Tex. Civ. App. 1903, writ dism'd).
For community funds expended in improving separate property,
the measure of reimbursement is, in ordinary circumstances,
the snhancerment in value resulting to the property from the
izprovements. Ibid. As can be seen from the exhibits in this
case, the properties which constitute the corpus of the JNG
and TCG trusts have increased in value substantially since
the trusts were created to date of trial. [Compare Pet Exs
6 and 9 (Federal Estate Tax Returns) thch valued the ranch
properties at approximately $1,840,000 with the Trial Court's
rindings of Pact No. 20 (T 114) which finds the value of
these same properties to be $5,520,000.) Reimbursement
as a matter of law should, however, be limited to the amount
of the comunity funds used. See Collins v. Bryan, 88 S.W.
432 (Tex. Civ. App. 1905); Cone v. Cone, 266 S.W.2d 480
(fux. Civ. App.-~-Amarillo 1953, writ dism'd). In the case

50.

of the JNG trust Petitioner proved the amount of reimbursement

due to be $73,126.55* and in the case of the TCG trust Petitionex

proved the amount to be §118,472.65.*

since the right to reimbursement is an equity. mathematical

certainty in its determination is not required.

Fulwiler v.

Pulwiler, 419 S.W.2d 251 (Tex. Civ. App.--Eastland 1965,
suwl et

no writ). Nevertheless, mathematical certainty is hardly

but erroneously forced Petitioner to r

necessary to demonstrate that the Trial Court effectively

elinquish reimbursement

rights worth over $200,000 for $50,000 paid over a 10 year

period.

¥The amount of reimbursement due P

e
is calculated by subtract

on hand in Jan. 1974 (Finding o

one-sixth of gross recelp
the gross receipts figure
to Respondent's mother.

ing one-s

See Tables

Si.

£ Fact No.

5

etitioner set forth sbove
ixth of each trust's cash

21 - T-118) tto:
. 1In the case of the TCG Trus
t;as been lowered to reflect distributi
7

and

+ Supra.




