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SAMPLE TRUST NO. ONE

[Irrevocable Trust by a Sole Trustor
with Income to a Sole Beneficiary]^

TRUST AGREEMENT

THIS TRUST AGREEMENT is entered into by J. P.
MORGAN, SR., of San Antonio, Texas, hereinafter referred

and JACK FROST, of San Antonio,
the Trustee.

If
to as "the Trustor,
Texas, hereinafter referred to as

ft n

ARTICLE I. TRUST ESTATE

Transfer to Trust

1.01. The Trustor has transferred and delivered to

the Trustee, without consideration on his part, the
property described in Schedule A, which is attached
hereto and is made a part hereof, the receipt of which
is hereby acknowledged by the Trustee. Such property
and all property hereafter subject to this trust shall
constitute the trust estate, and shall be held, managed,
administered, and distributed by the Trustee as herein
after provided.

Additions to Trust Estate

1.02. The Trustor, and any other person, shall
have the right at any time to add property acceptable to
the Trustee to this trust and such property, when
received and accepted by the Trustee, shall become part
of the trust estate.

ARTICLE II. IRREVOCABILITY OF TRUST

This trust shall be irrevocable and shall not be

altered, amended, revoked, or terminated by the Trustor
or any other person.

ARTICLE III. DISTRIBUTIONS BY TRUSTEE

Income to Income Beneficiary for Life

3.01. During the life of my son, J. P. MORGAN,
JR., of San Antonio, Texas, hereinafter called "the

1 From KENDRICK, 5 TEXAS TRANSACTION GUIDE §
49.20 (1985).
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the Trustee shall pay to or apply

monthly or
Income Beneficiary,
for the benefit of the Income Beneficiary in
other convenient installments all of the net income from
the trust estate.

Invasion of Principal for Income Beneficiary

3.02. If the Income Beneficiary, at any time, is
in need of funds for his proper support or maintenance,
the Trustee may pay to or apply for the benefit of the
Income Beneficiary, in addition to the net income from
the trust estate, such amounts from the principal of the
trust estate, up to the whole
may from time to time in
or advisable for
Income Beneficiary.

Payment of Funeral Expenses of Income Beneficiary

3.03.
Trustee may pay out
trust estate, at his discretion,
last illness and funeral of the Income Beneficiary.

Income After Death of Income Beneficiary

thereof, as the Trustee
his discretion deem necessary

the support or maintenance of the

On the death of the Income Beneficiary, the
of the income or principal of the

of thethe expenses

After the death of the Income Beneficiary
and payment of the expenses of his
funeral, the Trustee shall, until no child of the Income
Beneficiary is living who is under the age of twenty-one
(21) years, pay to or apply for the benefit of each
child of the Income Beneficiary under the age of twenty-

years so much of
the whole thereof,

in his discretion deems necessary or
maintenance, support, or
The balance of the net

not distributed

during the year, if any, shall be accumulated by the
Trustee and added to the principal of the trust estate
at the end of the year. Payments made to each child
pursuant to this paragraph need not be equal and any
payments made to any child pursuant to this paragraph
shall not be deducted from such child's distributive

the principal of the trust estate on termina-

3.04.
last illness and

the net income from the
as the Trustee

(21)one
trust estate, up to
from time to time
advisable for the proper care,
education of such
income from the trust estate that is

child.

share of
tion of the trust.

Invasion of Principal for Minor Grandchildren

Income Beneficiary
years be at any time

Beneficiary in need, for

3.05. Should any child of the
under the age of twenty-one (21)
after the death of the Income
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any reason, of funds for his or her proper care,
maintenance, support, or education after the death of
the Income Beneficiary, the Trustee may in its discre
tion pay to or apply for the benefit of such child, in
addition to the net income of the trust estate, such
amounts from the principal of the trust estate, up to
the whole thereof, as the Trustee may from time to time
in his discretion, deem necessary or advisable for such
child's care, support, maintenance, or education.

Termination of Trust and Distribution of Principal

3.06. When no child
living who is under the age of twenty-one
this trust shall terminate and all the trust estate then
in the possession of the Trustee shall be distributed as
follows:

of the Income Beneficiary is
(21) years.

shall be
each child of

Beneficiary then

One equal share
distributed to
the Income
surviving; and

(1)

shall beOne equal share
distributed to
issue
the Income Beneficiary,
issue to take per stirpes.

the surv
(2)

iving
of each deceased child of

such

Distribution on Premature Death of All Grandchildren

3.07. Should all of the children of the Income
Beneficiary die without issue before final distribution
of the trust estate as provided in Paragraph 3.06 of
this Trust Agreement, then on the death of the last

of the Income Beneficiary and his children, the
the trust estate then in the

by the

survivor
trust shall terminate and
possession of the Trustee shall
Trustee transferred, conveyed,
to, the estate of the last supivor
Beneficiary and the Income Beneficiary's children.

pass, and be
and distributed in fee

of the Income

of Beneficiary for Discretionary PaymentsOther Income

In exercising its discretionary authority
under Paragraphs 3.02, 3.04, or 3,05 of this Trust
Agreement to make payments from the net income or
principal of the trust estate to or for the benefit of
any beneficiary, the Trustee shall take into considera
tion any income or other means of care, maintenance,

education available to such beneficiary from
that may be known to the

3.08.

support, or
sources outside this trust
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The determination of the Trustee with respect
the amounts of any payments

net income or principal of the trust estate to
the benefits of any beneficiary

Trustee.
to the necessity for and
from the
be made to or for
pursuant to Paragraphs 3.02, 3,04, or 3.05 of this Trust
Agreement shall be conclusive on
manner interested in this trust.

all persons in any

Payments to Successive Interests

3.09. Whenever the right of any beneficiary under
this Trust Agreement to payments from the net income or
principal of the trust estate shall terminate, either by
reason of death or other cause, all payments accrued or

the Trustee on the date of such
Trustee to the

to the next successive interest in

undistributed by
termination shall be distributed by the
beneficiary entitled
the trust under the terms of this Trust Agreement.

Distributions in Kind or Cash

On any division or partial or final distri-
the property of the trust estate as provided

in its discretion,
and distribute such property in kind, may
distribute undivided

3.10.
bution of
in this Trust Agreement, the Trustee,
may divide
divide or
property, or may sell all or any part of the property of
the trust estate and make division or distribution in
cash or partly in cash and partly in kind,
of the Trustee, either prior to
of the trust estate,
division of the trust estate

interests in such

The decision
or on any distribution

as to what constitutes a proper
shall be binding on all

beneficiaries.

Children" and "IssueIIDefinitions of II

in this Trust Agreement to
lawful blood descendants in

References3.11.
child" or "children" mean
the first degree of the parent designated and references
to "issue" mean lawful blood descendants in the first,
second, or any other degree of the ancestor designated,
provided always, however, that an adopted child and such
adopted child's lawful blood descendants shall be
considered in this Trust Agreement as lawful blood
descendants of the adopting parent or parents and of
anyone who is by blood or adoption an ancestor of the
adopting parent or of either of the adopting parents and
shall not be considered descendants of the adopted

that where a child is

II

child's natural parents, except
adopted by a spouse of one of his or her natural parents

child shall be considered a descendant of suchsuch
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descendant of the adoptingnatural parent as well as a
parent.

POWERS OF TRUSTEEARTICLE IV.

Description of Powers

carry out the purposes of this
in addition to all other

shall have the following powers

In order to
Trust Agreement, the Trustee,
powers granted by law,
and discretions:

4.01.

Retain Assets

hold any and all property
or subsequently added to the

To continue to
Trustee

(1)
received by the ,
trust estate or acquired pursuant to proper authority it
and as long as the Trustee, in exercising pasonable
prudence, discretion, and intelligence, considers that

r©tention is in the best interests of the trust.

Investments

in every kind of
every kind of

but not by way of
every kind, and

which men of prudence,
for their owne

To invest and reinvest
personal, or mixed, and

specifically including.

(2)
property, real,
investment,
limitation, corporate obligations of
stocks,
discretion.

preferred or
and

common,
intelligence acquir

accounts.

Management of Securities

To exercise, respecting securities held in the
and privileges of

not limited to, the power to
to pay assessments and other

(3)
trust estate, all the rights, powers,

including, but
give proxies, and _ _

by the Trustee necessary for the protection
to participate in voting trusts,
foreclosures.

an owner,
vote,
sums deemed
of the trust estate;
pooling
consolidations,
connection
transfer title to
under such terms as
exercise or sell
rights; to accept
securities or
exercise of any of
any limitations elsewhere in this instrument relative to
investments by the Trustee.

reorganizations,
liquidations, and in

securities with and
other committee

agreements,
mergers, and

therewith to deposit
any protective or

the Trustee may deem advisable; to
stock subscription or conversion
and retain as an investment any

received through theother property
the foregoing powers, regardless of

Form of Ownership of Trust Property
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securities or other trust property in
Trustee under this Trust

name or in the name of
where ownership will

To hold
the name of the Trustee as
Agreement or in the Trustee's own
a nominee or in such conditions

(4)

pass by delivery.

Business Interests

to sell or toand operate.continue
the Trustee deems advisable at the risk of

any business or partnership interests

(5) To
liquidate, as
the trust estate,
received by the trust estate.

Sell and Exchange

or on deferred payments and
conditions as are deemed appropriate

at public
to convey any

or private sale, to
property of the trust

(6) To sell for cash
on such terms and
by the Trustee, whether
exchange, and
estate.

Division of Trust Estate

the trust estate into(7) On any division of
separate shares or trusts, to apportion and allocate the
assets of the trust estate in cash or in kind, or partly
in cash and partly in kind, or in undivided interests in
the manner deemed advisable in the discretion of the
Trustee; after any division of the trust estate, the
Trustee may make joint investments with funds from some
or all of the several shares or trusts, but the Trustee
shall keep separate accounts for each share or trust.

Abandonment of Trust Assets

To abandon any trust asset or interest therein
in the discretion of the Trustee.

(8)

Option

(9) To grant an option involving disposition of a
trust asset and to take an option for the acquisition of
any asset by the trust estate.

Lease

any real or personal property of the
any purpose for terms within or

(10) To lease
trust estate for
extending beyond the duration of the trust.

Property Management
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and repair real(11) To manage, control, improve,
personal property belonging to the trust estate.

Develoi»nent of Property

(12) To partition, divide,
develop, and improve any trust
obtain the vacation of plats and adjust boundaries or to
adjust differences in valuation on exchange or partition
by giving or receiving consideration; and to dedicate

easements to public use with or without consid-

subdivide, assign,
property; to make or

land or
eration.

Demolish, ErectRepair, Alter,

(13) To make ordinary and extraordinary repairs and
other trust property, to

party walls
buildings or

improvements,
orto raze

to erect new party walls or buildings as

alterations in
demolish any
buildings, and
the Trustee deems advisable.

Borrowing and Encumbering

(14) To borrow money for any trust purpose from any
firm, or corporation on the terms and conditions

Trustee and to obligate the
person,
deemed appropriate by the
trust estate for repayment; to encumber the trust estate

its property by mortgage, deed of trust,
using whatever

deemed
and extend any encumbrance
obligations of

or any of
pledge, or
consummate
Trustee; to
and to pay loans

procedures to
advisable by the

otherwise,
the transaction
replace, renew,

or other the trust

estate deemed advisable by the Trustee.

Natural Resources

liquid or gaseous
all other

oil, gas,
metal and any and

terms deemed advisable by the
pooling, unitization,

types of agree-

(15) To enter into
hydrocarbon, sulphur,
natural resource leases on
Trustee, and to enter into any
repressurization, community, and other
ments relating to the exploration, development, opera
tion, and conservation of properties containing minerals

to drill, mine, and other-other natural resources;or ^
for the development of oil, gas, and other
contract for the installation and operation

and to installpressuring plants;

wise operate
minerals; to
of absorption and
and maintain pipelines.

re

Insurance
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of the
(16) To procure and carry at the expense

trust estate insurance of the kinds, forms, and amounts
deemed advisable by the Trustee to protect the trust

and the Trustee against any hazard.estate

Enforcement of Hypothecations

deed of trust, mortgage,
and to purchase at any

to any such

or
(17) To enforce any

pledge held by the trust estate
any property subjectsale thereunder

hypothecation.

Extending Time of Payment of Obligations

note or
(18) To extend the time of payment of any^

the trust estate, including
in the discretion of thes.

other obligation held in
accrued or future interest
Trustee.

Adjustment of Claim

submit to arbitration, release
otherwise adjust

(19) To compromise,
with or without consideration,
claims in favor of or against the trust estate.

or

Litigation

(20) To commence or defend at the expense of the
trust estate any litigation affecting the trust or any
property of the trust estate deemed advisable by the
Trustee.

Administration Expenses

assessments, compensation of
- incurred in the
protection of the

(21) To pay all taxes,
the trustee, and
collection, care
trust estate.

all other expenses
,  administration, and _

Advisers, and Other AgentsEmployment of Attorneys,

(22) To employ any attorney, investment adviser,
accountant, broker, tax specialist, or any other agent
deemed necessary in the discretion of the Trustee; and
to pay from the trust estate reasonable compensation tor
all services performed by any of them.

Termination by Trustee of Small Trust

in the discretion of the Trustee
income beneficiary if the
separate trust at any time

(23) To terminate
any separate trust held for an
fair market value of the
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or $5,000 and, regardless of
beneficiary, to distribute the

undistributed net income to
to his guardian, conservator.

than $2,000
the income

becomes less
age

principal and any accrued or
the income beneficiary,
or other fiduciary.

ofthe

or

Distribution

(24) On any partial or final distribution of the
trust estate, to apportion and allocate the assets of
the trust estate in cash or in kind, or partly in cash
and partly in kind, or in undivided interests in the
manner deemed advisable at the discretion of the Trustee
and to sell any property deemed necessary by the Trustee
to make the distribution.

General

take all the proceed-
all the rights, powers, and

to(25) To do all the acts,
ings, and to exercise
privileges which an absolute owner of the property would
^  the discharge of its fiduciary

in this
always tohave, subject _ ^ .

obligations; the enumeration of certain powers _
Trust Agreement shall not limit the general or implied

the Trustee; the Trustee shall have all
hereafter be conferred

to enable the

powers of
additional powers that may now or

it by law or that may
administer the

this Trust Agreement,
specified in this Trust Agreement.

be necessary
trust in accordanc

on
Trustee to
provisions of
limitations

e with the
subject to any

Limitation of Powers

All powers given to the Trustee by this
Trust Agreement are exercisable by the Trustee only in a
fiduciary capacity. No power given
hereunder shall be construed to enable
any other person to purchase, exchange,
deal with or dispose of the principal or_
from for less than an adequate consideration in money or

to permit the Trustor or any other
the trust to borrow income or principal;

any other
the basis of an

4.02.

to the Trustee
the Trustor or

or otherwise
income there-

money's worth;
contributor to
or to authorize the Trustor orloans to

the trust except oncontributor to
and with adequate security.adequate interest charge . . t

The Trustee shall not use the income or principal of the
trust to pay premiums on insurance on the life of the
Trustor. No person, other than the Trustee, shall have
or exercise the power to vote or direct the voting of
anv corporate shares or other securities of this trust,

the investment of this trust either by
reinvestments by vetoing

to control
investments ordirecting
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or to reacquireproposed investments or reinvestments,
exchange any property of this trust by substituting

other property of equivalent value.
or

DUTIES AND COMPENSATION OF THE TRUSTEEARTICLE V.

5.01. The Trustee shall determine what is income
is principal of each trust created under this

costs, taxes, and
and what
Trust Agreement, and what expenses,

any kind whatsoever shall be charged against
what shall be charged against principal in

the applicable statutes of the State of
time to time be

charges of
income and
accordance with
Texas as they now exist and may from
enacted, amended, or repealed.

Relations With Trustee

No one dealing with the Trustee need inquire
purports to do,

to the application of any money paid or any
the order of the

5.02.
concerning the validity of anything it
or need see
property transferred to or upon
Trustee.

Limitation of Trustee’s Liability

appointed under this Trust
time be held liable for any
himself or his agent or of any

with the administration of
unless caused by his own gross

of an act

5.03. No Trustee
Agreement shall at any
action or default of
other person in connection
the trust estate,
negligence or by a willful commission by him
in breach of trust.

Compensation

Trustee hereunder and
shall be entitled to reasonable

allThe original
successor Trusteess
compensation for their services as Trustee.

5.04.

Bond

No bond shall be required of the original
or if a

required by law, no surety shall be required on

5.05.
Trustee hereunder or of any successor Trustees;
bond is
such bond.

Successor Trustees

If JACK FROST resigns or is unable to
continue to act as Trustee, DAN FLANAGAN, Travis County,
Texas, is hereby appointed as
successor Trustee

5.06.

successor Trustee. Any
shall succeed as Trustee with like
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effect as though originally named as such herein, and
all authority and powers conferred upon the original
Trustee hereunder shall pass to any successor Trustee.

Accounts

5.07. The Trustee shall each year render an
account of his administration of each trust hereunder to
the oldest living issue of the Trustor to whom income of
such trust may be distributed (or such issue's guard
ian). Such person's (or the guardian's) written
approval of such account shall, as to all matters and
transactions stated therein or shown thereby, be final
and binding upon all persons (whether in being or
not) who are then or may thereafter become interested
in, or entitled to share in, either the income or the
principal of such trust, provided always, however, that
nothing contained in this Paragraph 5.07 shall be deemed
to give such person (or the guardian) acting in conjunc
tion with the Trustee the power to alter, amend, revoke,
or terminate such trust.

ARTICLE VI. SPENDTHRIFT PROVISION

The interests of beneficiaries in the principal or
income of any trust created hereunder shall not be
subject to the claims of their creditors or creditors of
others, including creditors of a spouse of a married
beneficiary, nor to legal process, and may not be
voluntarily or involuntarily alienated or encumbered.

ARTICLE VII. PERPETUITIES SAVINGS CLAUSE

Unless sooner terminated as otherwise provided in
this Trust Agreement, each trust created herein shall
fully cease and terminate twenty-one (21) years after
the death of the last survivor of the Trustor and all
issue of the Trustor living as of the date each trust
established herein becomes irrevocable,
termination,
each such trust, together with any
therefrom, shall vest in and be distributed to the
persons entitled to take under the provisions of
each such trust.

Upon such
the entire principal of the trust estate of

undistributed income

ARTICLE VIII. CONSTRUCTION OF TRUST

Governing Law

This Trust Agreement shall be governed by
the laws of the State of Texas.

8.01.
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Severability

provision, or condition8.02. If any part, clause.
Trust Agreement is held to be void, invalid,

such voidness, invalidity, or inoperative-
not affect any other clause, provision, or

but the remainder of this Trust
though such clause,

condition had not been contained herein.

or

be effective as

of this

inoperative,
ness shall
condition hereof;

Agreement shall
provision, or .

Interpretative Clause

theAgreement,in this Trust
neuter gender, and the singular

be deemed to include the

8.03. As used

masculine, feminine, or
plural number shall each

others whenever the context so indicates.
or

Copies

if it were theTo the same extent as8.04.

original, anyone may rely on a copy of this Trust
Agreement certified by a notary public to be a true copy
of this Trust Agreement. Anyone may rely on any

fact certified by anyone who appears from
a certified copy thereof

statement of

the original Trust Agreement or
to be a Trustee hereunder.

Trust Agreement has been
Trustee on this 13th day

IN WITNESS WHEREOF, this

signed by the Trustor and the
of January, 1978.

TRUSTEETRUSTOR

/s//s/
JACK FROSTJ. P. MORGAN, SR.

The undersigned, being the wife of J. P. MORG^,
who is the person named as Trustor in the foregoing

that she has read and
of the

hereby states
the terms

SR.

Agreement; that she agrees and consents
of the property described

Trust Agreement,
understands all of

foregoing Trust
to the transfer to the trust
in Schedule A attached to the foregoing Trust Agreement;
and that she agrees and consents to the administration
and distribution of such
vided in the foregoing Trust Agreement.

and provisions

property in the manner pro-

13, 1978, at San Antonio,Executed on January
Texas.

PRUDENCE G. MORGAN

[ACKNOWLEDGEMENTS]
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SAMPLE TRUST NO. TWO

Created byTrust[Irrevocable
Husband and Wife for Named Benefi
ciaries

trust agreement

into by J. P.
husband and

the Trustors,

entered
MORGAN,

TRUST AGREEMENT is

MORGAN, SR., and PRUDENCE G.
wife, hereinafter jointly referred to as
residents of Bexar County, Texas, and JACK FROST, of San
Antonio, Texas, hereinafter referred to as "the Trust-

THIS

M

IIee.

ARTICLE I- TRUST ESTATE

Transfer to Trust

transferred and delivered1.01. The Trustors have
to the Trustee, without consideration on their part, the

property described in Schedule A, which is attached
hereto and is made a part hereof, the receipt of which

is hereby acknowledged by the Trustee. Such property
and all property hereafter subject to this trust shall
constitute the trust estate, and shall be held, managed,
administered, and distributed by the Trustee as herein
after provided.

Additions to Trust Estate

1.02. The Trustors, and any other person, shall

have the right at any time to add property acceptable to
such property, when

accepted by the Trustee, shall become part

this trust andthe Trustee to
received and
of the trust estate.

IRREVOCABILITY OF TRUST

irrevocable and shall

revoked, or terminated by the

ARTICLE II.

2.01. This trust shall be
not be altered, amended,
Trustors or any other person.

DISTRIBUTIONS BY TRUSTEEARTICLE III.

Distribution of Income

death of the last survivor of
San Antonio, Texas, and CHASTITY

hereinafter referred to

3.01. Until the
J. P. MORGAN, JR., of
MORGAN, of San Antonio, Texas,

TRANSACTION GUIDE §2 KENDRICK, 5 TEXASFrom

49.21 (1985).
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as "the Income Beneficiaries," the Trustee shall pay to
or apply for the benefit of each of the Income Benefici
aries so much of the net income of the trust estate, up
to the whole thereof, as the Trustee may from time to
time in his discretion deem necessary or advisable for
the proper care, maintenance, support, or education of
each such beneficiary. The balance of the net income of
the trust estate that is not distributed during the
year, if any, shall be accumulated by the Trustee and
added to the principal of the trust estate at the end of
the year. Payments made to each of the Income Benefici
aries pursuant to this paragraph need not be equal.

n

Principal Payments to Income Beneficiaries

3.02. To the extent that the income from the trust
is insufficient to provide for the proper care, mainten
ance, support, or education of any Income Beneficiary,
the Trustee, in addition to the income payments herein
above provided, shall in his discretion pay to or apply
for the benefit of such Income Beneficiary such amount
from the principal of the trust estate, up to the whole
thereof, as the Trustee from time to time deems advis
able for such proper care, maintenance, support, or
education. Payments made to each of the Income Benefi
ciaries pursuant to this paragraph need not be equal.

Remainder Interest

On the death of the last survivor of the
Income Beneficiaries, this trust shall terminate and all
of the trust estate then in the possession of the
Trustee shall be transferred, conveyed, and distributed
in fee by the Trustee as follows:

3.03.

(1) One equal share shall be
distributed to each child of
either Income Beneficiary then
surviving; and

One equal share shall be
distributed to the surviving
issue of each deceased child of
either Income Beneficiary, such
issue to take per stirpes.

(2)

ARTICLE IV. POWERS OF TRUSTEE

[Etc.]

ARTICLE V. DUTIES AND COMPENSATION OF THE TRUSTEE

[Etc.]

ARTICLE VI. SPENDTHRIFT PROVISION
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[Etc.]

ARTICLE VII, PERPETUITIES SAVINGS CLAUSE

[Etc.]

ARTICLE VIII. CONSTRUCTION OF TRUST

[Etc.]

IN WITNESS WHEREOF, this Trust Agreement has been

signed by the Trustors and the Trustee on this 13th day
of January, 1978.

TRUSTORS

/s/
J. P. MORGAN, SR.

/s/
PRUDENCE G. MORGAN

TRUSTEE

/s/
JACK FROST

[ACKNOWLEDGEMENTS]
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SAMPLE TRUST NO. THREE

[Short-Term Irrevocable
Husband and Wife (Clifford Trust)]

TRUST agreement

Trust bI

by J. P.THIS TRUST AGREEMENT is entered into
MORGAN, SR., and PRUDENCE G. MORGAN, husband and
wife, hereinafter jointly referred to as "the Trustors,
residents of Bexar County, Texas, and JACK FROST, of San
Antonio, Texas, hereinafter referred to as "the Trust
ee.

M

tl

TRUST ESTATEARTICLE I.

The Trustors have transferred and delivered to the
Trustee, without consideration on their part,
property described in Schedule A, which is attached
hereto and is made a part hereof, the receipt of which
is hereby acknowledged by the Trustee. Such property
and all property hereafter subject to this trust shall
constitute the trust estate, and shall be held, managed,

distributed by the Trustee as herein-

the

administered, and
after provided.

IRREVOCABILITY OF TRUSTARTICLE II.

shall not beirrevocable and
terminated by the Trustorsor

shall beThis trust
altered, amended, revoked,
or any other person.

DISTRIBUTION OF INCOMEARTICLE III.

The Trustee shall pay to or apply for the benefit
of our son, J. P. MORGAN, JR., of San Antonio, Texas,
hereinafter called "the Beneficiary," all of the net
income of the trust estate until the Beneficiary shall
die or this trust shall terminate, whichever shall first

payments shall be made at least as oftenoccur. Income
as annually.

termination OF TRUSTARTICLE IV.

the Beneficiary or the expiration
the date of this

this trust

On the death of
of ten (10) years
Trust Agreement,
shall terminate
transferred, conveyed, and delivered to the Trustors,

day after
first occurs,

of the trust estate shall

and one
whichever
and all  be

if

TRANSACTION GUIDE §3 KENDRICK, 5 TEXASFrom
49.22 (1985).
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then living, and if either or both Trustors are not then
living, the estate of each deceased Trustor.

ARTICLE V. POWERS OF TRUSTEE

Description of Powers

carry out the purposes of this
in addition to all other

shall have the following powers

5.01. In order to
Trust Agreement, the Trustee,
powers granted by law,
and discretions:

Retention of Assets

(1) To retain any property received by the trust
estate for as long as the Trustee considers it advis
able .

Investments

(2) To invest and reinvest in every kind of
property and investment which men of prudence, discre
tion, and intelligence acquire for their own accounts.

Management

(3) To manage, control, repair, and improve all
trust property.

Sales

(4) To sell, for cash or on such terms and
conditions as deemed advisable or desirable by the
Trustee, and to exchange any trust property.

Adjustment of Claims

(5) To adjust or compromise any claims for or
against the trust, and to agree to any rescission or
modification of any contract or agreement.

Leasing and Mineral Rights

To lease any property . . . [etc.](6)

Borrowing

(7) To borrow money and to mortgage or pledge or
otherwise encumber or hypothecate trust assets as the
Trustee may, in his discretion, deem advisable either
from himself individually or from others.

Division and Distribution
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distribution of the trustOn any division or
the discretion of the Trustee, to divide and

(8)
estate, in
distribute property of the trust estate in money

including undivided interests, or partly in money
undivided interests, to

conferred after the

or in

kind,
or partly in kind, including
exercise such powers, herein
termination of the trust estate until final distribution
of the trust assets; and to valuate trust property for
purposes of determining the amount of the trust princi
pal to be distributed to each Beneficiary named herein,
which valuation, in the absence of a showing of bad
faith, shall be conclusive and binding.

Limitation on Powers

the Trustee by thisAll powers given to
Trust Agreement are exercisable by the Trustee only in a
fiduciary capacity. No power given to the Trustee
hereunder shall be construed to enable the Trustors or
any person to purchase, exchange, or otherwise deal with

dispose of the principal or income therefrom for less
than an adequate consideration in money or money's
worth; to permit the Trustors or any other contributor
to the trust to borrow income or principal; or to
authorize loans to a person other than the Trustors or
any other contributor to the trust except on the basis
of an adequate interest charge and with adequate
security. No person, other than the Trustee, shall have
or exercise the power to vote or direct the voting of
any corporate shares or other securities of this trust
to control the investment of this trust either by
directing investments or reinvestments or by vetoing
proposed investments or reinvestments, or to reacquire

exchange any property of this trust by substituting
other property of equivalent value.

5.02.

or

or

use the income or principal
insurance on the life of

The Trustee shall not
of the trust to pay premiums on
the Trustors.

DUTIES AND COMPENSATION OF TRUSTEEARTICLE VI.

[Etc.]

SPENDTHRIFT PROVISIONARTICLE VII.

the Beneficiary in principal or
estate shall not be subject to the

of others, nor to

The interest of
the trustincome of

claims of his creditors or creditors
legal process, and may not be voluntarily or involuntar
ily alienated or encumbered.

ARTICLE VIII. CONSTRUCTION OF TRUST

[Etc.]
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IN WITNESS WHEREOF, this Trust Agreement has been
signed by the Trustors and the Trustee on this 13th day
of January, 1978.

TRUSTORS

/s/
J. P. MORGAN, SR.

/s/
PRUDENCE G. MORGAN

TRUSTEE

/s/
JACK FROST

[ACKNOWLEDGEMENTS]
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84-CI-99999NO.

IN THE DISTRICT COURT§IN THE MARRIAGE OF THE
MARRIAGE OF

999TH JUDICIAL DISTRICT§GEORGE P. JONES AND
ANNE MARIE WHITE JONES

AND IN THE INTEREST OF
JOHN PAUL JONES AND
GEORGETTE JONES, CHILDREN BEXAR COUNTY, TEXAS§

COMMISSION TO TAKE DEPOSITION
ISSUED TO OFFICER IN ANOTHER STATE

the County ofPhyllis Nelson, a Notary Public for
State of Illinois, appointed under the laws of the

TO:
Lake,
State, and within the State of Illinois.

and directed to issue aYou are hereby authorized
subpoena duces tecum for, and to take the deposition of,
and receive subpoenaed documents from, STEPHEN P. STONE,
who may be found at the following place, to-wit: 1991
N. South Street, in the City of Barrington, County of
Lake, State of Illinois, said deposition to begin at
10:00 o'clock a.m. on the 19th day of_September, 1984,
at your office at 1421 Rocky Road, Barrington, Illinois,
upon written questions, attached hereto, and upon such

and re-direct and
you by Petitioner or
to be submitted to the

re-crossfurther cross-questions,
questions as may be served upon
Respondent, with said questions
said witness, and you shall take, and reduce to writing,
the answers of said witness to said written questions
under oath, and shall receive all documents produced in
response to your subpoena, the said deposition to be
used in a certain cause now pending in
Judicial District Court of Bexar County, Texas, Cause

84-CI-99999, styled "In the Matter of the Marriage
of George P. Jones and Anne Marie White Jones and In the
Interest of John Paul Jones and Georgette Jones,
Children," at the request of Petitioner, and you shall
return without delay this commission and accompanying
questions and the answers of the witness thereto, and

of all documents produced, to the undersigned
Said Court, whose official post office address

Clerk, Bexar County Court-
78205.

the 999th

No.

copies
Clerk of

Bexar County District
San Antonio, Texas

IS:

house,

to be issued by you shall require the
him, and then and

and other items described

The subpoena
said STEPHEN P. STONE to bring with

the documentsthere produce,
in Exhibit A attached hereto.
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GARCIA, Clerk of the DistrictDAVID J.

Courts of Bexar County, Texas.
Witness;

HAND AND SEAL of the Said Court, andGIVEN UNDER MY
issued this 31st day of August, 1984.

DAVID J. GARCIA,
District Clerk

By;/s/

PREPARED BY:

HART, SCHAFFNER & MARKS^
1010 Power Lights Building
San Antonio, Texas

(512) 224-2425

ABRAHAM S. WISE
State Bar No. 99999999
ATTORNEYS FOR PETITIONER

78205

By:
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EXHIBIT A

STEPHEN P. STONE shall bring with him to the

deposition and then and there produce whichever of the
following documents and records are in his possession or
subject to his control, except that if the
document is requested but is not in STEPHEN P. STONE s

possession, and is not subject to his control, then he
shall bring and produce a true copy thereof:

The original Trust Agreement, and originals of

any amendments thereto, for:
The Anne Marie White Trust;

1.

a.

Any other trust of which Anne
White [Jones] was settlor or

trustor, or into which she has
conveyed any property or property

to which she has loaned
for which she has guaran-

b.
Marie

rights, or
money, or
teed indebtedness;

Any other trust of which Anne
[Jones] was

kind, at any

or IS a
c.
Marie White

beneficiary of any
time.

True copies of all lists of assets owned, and
at any time by each of the trusts described
1 above.

True copies of all documents reflecting the
values of assets owned, and amounts of debts owed,

any time by each of the trusts described in item No. 1
above.

2.

debts owed,
in item No.

3.
at

4. True copies of all documents reflecting income
received at any time by each of the trusts described in
item No. 1 above.

5. The originals of all documents reflecting
distributions made at any time by each of the trusts

including without
check registers and

No. 1 above,
checks,

described in item
limitation cancelled
accounting records.

6. True copies of all records reflecting any
income, received by any of the trusts described in item
No. 1 above, that has not been distributed as of the
time of his deposition in this matter.

state and federal
behalf of any of the

1  above, including all

of all cityTrue copies
income tax returns prepared on
trusts described in item No.

7.
/ .

a- ‘A?
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submitted inschedules attached thereto orforms or
connection therewith.

state and federal
of the trusts

Anne Marie White

of all city,True copies
income tax-related forms given by any
described in item No. 1 ^ ^

[Jones] or any other persons or entities.

8.

above to

originals of all communications between
entities relating in any way to any of

1 above.

9. The

any persons or
the trusts described in item No.

j. True copies of all documents not described
which reflect the assets owned at any time by any

1 above, and the

10
above
of the trusts described in item No.

acquisition dates of such assets, and the cost of such
assets, and each such trust's use of credit, and the
price for which each such trust's assets were sold or
exchanged, and the basis for tax purposes of all assets
presently owned by each such trust.

STONE in
11. Any subpoena served upon STEPHEN P.

connection with his deposition at 10;00 a.m. on Septem¬

ber 19, 1984.

END
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84-CI-99999NO.

IN THE DISTRICT COURTIN THE MARRIAGE OF THE
MARRIAGE OF

§

999TH JUDICIAL DISTRICT§GEORGE P. JONES AND
ANNE MARIE WHITE JONES

AND IN THE INTEREST OF
JOHN PAUL JONES AND

GEORGETTE F. JONES,
CHILDREN BEXAR COUNTY, TEXAS§

INTERROGATORIES TO BE
PROPOUNDED TO STEPHEN P. STONE

Please read the following introduction to the
witness before his answers are given, and include saine
in the transcript of the deposition.

Dear STEPHEN P. STONE; I am the attorney repre¬
senting the Petitioner in the above-styled divorce
proceeding. The following questions are addressed to
you in connection with that case. Your answers will be
given under oath and will constitute testimony which may
be presented in the trial of this case. The questions
and your answers will later be transcribed into a
deposition which will be submitted to you for your
review. At the time of review, you may use a pen to
correct any inaccuracies in the deposition. You must
then sign the deposition and swear to it in the presence
of a Notary Public who will return the deposition to the
District Clerk of Bexar County, Texas. Since your
answers cannot be pursued by "on-the-spot" questioning,
please amplify your response where necessary to make
sure your answers will be clearly understood. Do not
hesitate to answer fully every question, even if your
answer would partially reiterate a prior response.

1. Please state your name, age and date and place of
birth, and give your residence street address, city,
county, and state of residence, as well as your home
telephone number.

2. Please give your educational background, includ
ing degrees, institutions and dates, and briefly outline
your employment history, giving titles, status, and the
like.

Please identify and describe any professional
organizations or associations to which you belong.

3 .
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know Anne Marie White, now married with the
of "Jones"?

When did you first come to know her?

6. Are you related to Anne Marie White, by blood or
marriage, and if so, in what way?

4. Do you
surname

5.

Are you, or have you ever been, trustee of the Anne
other trust of which Anne

settlor or trustor, or into

7.
Marie White trust;
Marie White [Jones] .

she has conveyed property or property rights,
to which she has loaned money, or for which she has
guaranteed indebtedness; or of any other t^st of which
Anne Marie White [Jones] was or is a beneficiary of any

kind, at any time.

or any
was

or
which

Please mark as "Exhibit 1" the
[To the Court Reporter;

of the tirust agreement attached hereto.]copy

of those trusts reflected in theis one

Agreement attached hereto and marked "Exhibit 1"?

8.
Trust

If you answered question No. 7 in the affinnative,
please give the name of each such trust, beginning with
the name of the trust reflected in "Exhibit

applicable).

10, Were you
deposition?

Would you please give that subpoena to the court
reporter for her to mark as "Exhibit 2" in this deposi
tion?

9.

(if1"

seirved with a subpoena to come to this

11.

Please mark as an exhibit the[To the Court Reporter: ^
document given to you by the witness in response to the
previous question.]

12. Please describe in general terms the records you

brought with you today in response to your subpoena?

13. Please hand to the court reporter all documents you
have reflecting the terms of the trusts ̂ referred to in
question 7 above, including, without limitation,^ each
trust agreement (or a true copy thereof, if the original
is not available).

[To the Court Reporter; Please separately mark
exhibit each of the documents given to you by the
witness in response to the previous question.]

as an

identify each exhibit just marked by the
refer to the exhibit

14. Please
court reporter, being sure to
number of the document being identified.
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If you were once Trustee of a trust described in
question No. 7 above, but are not now Trustee of that
trust, please state when you ceased to be Trustee and
why you ceased to be Trustee.

15.

of questions[Mr. Stone: I will ask you a series
(nos. 16 through 85) about each trust you mentioned in
response to question no. 9. For the purposes of answer
ing the series of questions the first time through, "the
trust in question" is the first trust you have listed in
response to question No. 9 above. The next time through
the series of questions, "the trust in question" will be
the second trust you have listed in response to question
no. 9, and so on.]

16. Do or did you, as Trustee of the trust in question,
maintain books and records and documents pertaining to
such trust?

If so, where are those records normally kept?17.

records exist showing what assets are owned by18, Do

the trust in question at the present time?

If so, where are those records normally kept?

Did you bring true copies of all of those records
with you today?

If not, why not?

If you brought any of such copies, will you please
hand those records to the court reporter for her to mark

those records separately as exhibits in this deposition?

19.

20.

21.

22.

[To the Court Reporter: Please separately mark as
exhibit each of the documents given to you by the

witness in response to the previous question.]

an

23. Please identify each exhibit just marked by the
court reporter, making reference to the exhibit number,

records exist reflecting the acquisition date
acquired by the trust in

24. Do
for each asset owned or

question?

25. Did you bring true copies
with you today?

26. If not, why not?

27. If you brought any of such copies, will you please
hand those records to the court reporter for her to mark
those records separately as exhibits in this deposition?

of all of those records
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Please separately mark as
documents given to you by the

an
[To the Court Reporter:
exhibit each of the ' ^ ,
witness in response to the previous question.]

28. Please identify each exhibit just marked by the

court reporter, making reference to the exhibit number.

29. Do records exist which reflect the value of each

asset presently held by the trust in question?

If so, where are those records normally kept?

Did you bring true copies of all of those records
with you today?

If not, why not?

If you brought any of such copies, will you please
hand those records to the court reporter for her to mark
those records separately as exhibits in this deposition?

30.

31.

32.

33.

Please separately mark as an
the documents given to you by the

[To the Court Reporter:
exhibit each of
witness in response to the previous question.]

Please identify each exhibit just marked by the
court reporter, making reference to the exhibit number.

Please state the total value of all assets held

today by the trust in question.

Do records exist which reflect the income of the

trust in question for each year during its existence?

If so, where are those records normally kept?

Did you bring true copies of all of these records
with you today?

If not, why not?

If you brought any of such copies, will you please
hand those records to the court reporter for her to mark

them as separate exhibits in this deposition?

[To the Court Reporter:
exhibit each of the documents

witness in response to the previous question.]

Please identify each exhibit just marked by the
court reporter, making reference to the exhibit number.

Do records exist which reflect distributions made

34.

35.

36.

37.

38.

39.

40.

Please separately mark as an
given to you by the

41.

42.
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by the trust in question to its Trustee(s) or to Anne
Marie White [Jones] at any time?

If so, where are those records normally kept?

Did you bring true copies of all of those records
with you today?

If not, why not?

If you brought any of such copies will you please

hand those records to the court_reporter for her to mark
them as separate exhibits in this deposition?

[To the Court Reporter:
exhibit each of the '

witness in response to the previous question.]

47. Please identify each exhibit just marked by the
court reporter, making reference to the exhibit number.

48. Does the trust in question contain any money

property received by the trust as income but which has
not been distributed to Anne Marie White [Jones]?

in question please

43 .

44.

45.

46.

Please separately mark as
documents given to you by the

an

or

49. If so, then for the trust
indicate how much.

50. Please state the dates, since January 1, 1980, that

payments were made by the trust in question to Anne
Marie White [Jones], and give the amount of payment made
on each such date.

Has the trust in question ever paid you or anyone51.

else any trustee's fees?

and how52. If so, how much has been paid to whom,
often?

tax returns been prepared by or onHave income53. —. . .. . o
behalf of the trust in question since its inception?

of those tax returns normally54. Where are copies
kept?

Do you have true copies of all of those tax returns
with you today?

If not, why not?

If you brought any of such copies, will you please
hand those records to the court reporter, for each to be

marked separately as exhibits in this deposition?

55.

56.

57.
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Please separately mark as an
documents given to you by the

[To the Court Reporter:
exhibit each of the
witness in response to the previous question.]

58. Please identify each exhibit just marked by the
court reporter, making reference to the exhibit number.

Has Anne Marie White [Jones] ever discussed with
the revocation of the trust in question?

If so, please give the date, time and place of each
instance when this occurred.

On each such occasion, what did Anne Marie White

[Jones] say to you?

On each such occasion, what did you say to Anne

Marie White [Jones]?

Please give the names and current addresses of any
witnesses to any discussions described in Question 59,
and indicate which conversations each witnessed.

59.

you

60.

61.

62.

63.

Has the Trust Agreement for the trust in question64.
been revoked or amended, to your knowledge?

65. If so, when?

66. Where are copies of any such amendments normally

kept?

Did you bring the originals, or true copies, of
such amended instruments with you to this deposition?
67.

68. If not, why not?

69. If you did bring any such documents, will you
please hand such documents to the court reporter,
have each marked separately as an exhibit?

Please separately mark as an
given to you by the

witness in response to the previous question.]

70. Please identify each exhibit just marked by the
court reporter, making reference to the exhibit number.

71, Where are the originals or copies of written
communications regarding the trust in question normally
kept?

to

[To the Court Reporter:
exhibit each of the documents

Did you bring all of them with you today?

If not, why not?

72.

73.
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or trueIf you brought any of such documents,
copies thereof, will you please hand them to^ the court
reporter so she can mark each one individually as
exhibits to this deposition?

[To the Court Reporter: Please separately mark as an
exhibit each of the documents given to you by the

witness in response to the previous question.]

Please identify each exhibit just marked by the
court reporter, making reference to the exhibit number.

76. Were any financial statements,
limitation, income statements and balance sheets,
prepared on behalf of the trust in question?

what financial statements were prepared on

74.

75.

including, without
ever

77. If so,
what dates?

Where are these records normally kept?78.

Did you bring true copies of all of these records79.

with you today?

80. If not, why not?

81. If you brought any of such copies, would you please
hand these records to the court reporter so she _ can mark
each one individually as exhibits to this deposition?

[To the Court Reporter:
exhibit each of the documents

witness in response to the previous question.]

82. Please identify each exhibit just marked by the
court reporter, making reference to the exhibit number,

the date of each such financial

Please separately mark as an
given to you by the

83, Please give
statement.

all of the exhibits marked in conection with84. Are

question no. 81 accurate?

85. If not, please explain in what way each inaccurate
exhibit is innacurate.

86. If there are any trusts described in Question 7
above for which you have not yet answered the series of
questions between No. 16 and No. 85, please answer
Questions Nos. 16 through 85 for each such trust in

If there are no trusts for which you havesuccession,
not answered the series of questions, then please go
to the next question. [In answering Questions Nos.
through 85 again, please consider "the trust in ques
tion" to be the next trust you described in answer to

on
16
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9  for which you have not answered theQuestion No.
series of questions.]

87. Will you please hand to the court reporter each
record or document which you brought with you today that
has not already been marked as an exhibit,^ so that she
can mark same as an exhibit to this deposition?

[To the Court Reporter: Please separately mark as an
exhibit each of the documents given to you by the
witness in response to the previous question.]

Please identify each exhibit just marked by the
court reporter/ making reference to the exhibit number.
88.

Please explain the significance of each exhibit89.
marked in connection with question no. 88.

90. Regarding the documents or records that have been
marked as exhibits in this deposition (excluding
Exhibits 1 and 2), please give the exhibit number of
each exhibit for which the following statement is true:

I am the custodian of the records of the trust
to which this exhibit relates.

record from which this exhibit is
This exhibit

(or the
copied) is kept by me in the regular course of
business of such trust, and it was the regular
course of business of
employee or representative of the trust, with

of the act, event, condition,
or diagnosis, recorded to make the

the trust for an

knowledge
opinion,
record or to transmit information thereof to
be included in such record; and the record was

the time or reasonably
This record is the original

made at or near
soon thereafter,
or an exact duplicate of the original.

Please give the exhibit number of any exhibits to
this deposition (excluding exhibits 1 and 2), for which
the statement in the previous question is not correct,

exhibit listed by you in reponse to
question no. 92, please state whether the exhibit (or
the record from which the exhibit was copied) was made
at or near the time of the acts, events, conditions, or
opinions reflected therein?

92.

93. For each

For each exhibit listed by you in reponse to
question no. 92, please state whether the exhibit (or
the record from which the exhibit was copied) was was
made by a person with knowledge, or from information
transmitted by a person with knowledge, of the acts,
events, conditions, or opinions reflected therein.

94.
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toin reponse95. For each exhibit listed by you

question no. 92, please state whether it was the regular
practice of the business activity of such trust or its
agents to make the memorandum, report, record, or aata
compilation reflected by the^ exhibit, or reflected y

record from which the exhibit was copied.the

96. For each exhibit

question no. 92, please state whether you
custodian of the records of that exhibit?

listed by you in re toponse
are the

answered in thePlease explain in detail why you
to each exhibit mentioned by you in response

97.

negative as
to question no. 92.

I pass the witness.Thank you, Mr. Stone.

END
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EXHIBIT 1

(P TRUST AGREEMENT

Illinois,of Barrington,I, ANNE MARIE WHITE, , ^ ^
hereby make this Declaration of Trust, which shall be
known as the Anne Marie White Trust. By acceptance of
this instrument, the Trustee hereinafter named agrees to
administer the trust created by this instrument accord

ing to its terms.

ARTICLE I

I  hereby transfer the property listed in
Exhibit A, hereto attached, to the Trustee.

A.

B. I, or any other person, may transfer, by will
or otherwise, any other property to the Trustee, to be

this instrument, and mayadministered as provided in , . .
subject the proceeds of any insurance policies to the
terms of this instrument by designating the Trustee as
Beneficiary thereof.

ARTICLE II

revoke or amend thisI may, from time to time,
instrument, in whole or in part, but only by an instru
ment in writing (other than a will) signed, acknowledged
and delivered to the Trustee during my life.

ARTICLE III

This instrument and the trusts created hereby shall
be construed and governed by the laws of Illinois.

ARTICLE IV

The Trustee shall pay to me during my life the
income of the trust, and such portion of the principal
as I may request from time to time by a written instru
ment delivered to the Trustee; provided, however, that
if I become incapacitated, the Trustee shall, as long as
such incapacity continues, withhold as much of the
income as the Trustee determines not to be necessary for

my support, and shall pay to any one or more of the
group consisting of my husband and my descendants such
amounts, from the income so withheld and from principal,
as the Trustee may deem necessary for their support and
education. The Trustee may make unequal payments which
shall not be considered advancements. Any income not

thus paid shall be added to the principal of the trust.

ARTICLE V

r'

%c

P me
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A.
^ reserve during my lifetime all riahts under

held hereunder/including the
beneficiary, pledge or collect the

anf ool all divl/end/ If

PoLly is" cLn\“d^^nh\s'^^°^3/s?all^"r/e/o^^^^

of^c\1nS ̂ of le/iTcrf^," ly The"'^!n°sLrnfe
Si'S? s- ■■““

co

pt to hopolicies received
my written request.

,  any policies exce

any

mpany.
,  no responsi-

ld
in safekeeping and deliver them

any
upon

B.
=  Upon being advised of my death,

shall collect the proceeds of any policv
payable to the Trustee. ^ policy

the Trustee
on my life

article vt

.. .y"SL;.'i f.si.ri„“s.sns
ARTICLE VTT

g. pSSpB u
death, less any payments under the

article vttt

thereto by
reason of my

foregoing provisions.

A.

isg-
marril T/ toe “trust /"s“tate"l/"i"'^"'

husband does not survive
period of sixty (60) days. uj.vive

or,
am not

me for a

B.
nr,+-=v-„ 4. husband disclaims

Marital Trust. '
shall be added to the Family Trust

all '
the disclaimed

or part of his
. property

c. The Marital Trust
in the following

article IX

shall be administered
manner . . . .distributed and
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shall be administered and distrib-The Family Trust
uted in the following manner:

such amounts from the
the Trustee may deem

The Trustee shall pay
and principal

support and education of my descen-
not thus paid shall be added to the

make unequal payments of
considered

as

rustee may

principal

A.
net income

necessary for the
dants.

principal,
income or
advancements.

Any income
The T

, which shall not be

living child of mine
the Trustee

Whenever there is no

under the age of twenty-one (21) years, ^ ,
shall, subject to the withholding provisions of Article
X, distribute the Family Trust to my then living
descendants, per stirpes, or, if
is then living, the Family Trust shall be distributed as
follows: . .

C. All
shall be subject to
Article X were applicable.

B.

this Article IX

withholding provisions
distributions made in

the of

ARTICLE X

Whenever upon the termination of any trust under
this instrument, the Trustee is directed to distribute

any share of the trust (except any distribution pursuant
to the exercise of a power of appointment) to any person
who is under the age of twenty-one (21) years, or is

incapacitated, the Trustee shall hold the share of such
person (hereinafter called "the beneficiary") in a
separate trust for the following purposes:

The Trustee shall pay all of the net income to

the Beneficiary and such amounts of the principal as the
Trustee deems necessary for his support and education;

provided, however, that if and so long as the Benefici-
has not attained the age of twenty-one (21) years

or is incapacitated, the Trustee may withhold such
amounts of income as the Trustee determines not to be

for the support and education of the Benefici
thus withheld shall be added to the

A.

ary

necessary
ary and any income
principal.

The Trustee shall distribute to the Benefici

ary one-third (1/3) of the trust when he has (or if ^e
shall already have) attained the age of twenty-one (21)
years, and the remainder of the trust when
he shall already have) attained the age of thirty (30)

years; provided, however, that if the Beneficiary is
incapacitated the Trustee shall make no
under this paragraph as long as such incapacity contin
ues .

B.

distribution
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the entireC. If the Beneficiary dies before
trust becomes distributable, the Trustee shall distrib
ute the balance of the trust to his estate.

The Trustee may at any time terminate any
trust hereunder having a value of less than Five
Thousand Dollars ($5,000.00), unless the then Benefici
ary is under the age of twenty-one (21) years or is
incapacitated, and either distribute the trust to the
beneficiary, or purchase and deliver to^ him a single
premium annuity policy for his sole benefit.

E. Anything in this instrument to the contrary
notwithstanding, each trust under this instrument which
is still in existence twenty-one (21) years after the
death of the last to die of my husband and all descen
dants of my parents living at my death shall terminate
and the Trustee shall distribute the trust to the then
beneficiary.

D.

ARTICLE XI

For purposes under this instrument:A.

1) Adoption of a child shall have the same
effect as if such child had been born to the adopting
parents, but only if such child was under the age of
twenty-one (21) years at the time of the adoption,

includes a widow or●IMThe word2) spouse
widower.

incapaci-A person shall be considered
II

3)
tated" . .

words of the mascu-Where appropriate.4)
line gender [etc.].

The word "Trustee" includes any successor5)
Trustee or Trustees.

to6) Whenever the Trustee is directed^
distribute a trust upon termination thereof, distribu
tion shall include any accrued and undistributed income

principal. Whenever the
undistributed income

that income shall
the hands of the

as well asof the trust.
Trustee distributes any accrued or
to the Trustee of another trust,

income inretain its character as
Trustee to whom it is distributed.

In determining what amounts are necessary
for the support of any person, the Trustee shall take
into account, (1) the standard of living to which such
person is accustomed; (2) his obligations, if any, to
support others; (3) the obligation, if any, and the

7)
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ability of others to support him; and (4) other income
available for his support so far as known to the
Trustee.

the Trustee deems it to be in

the best interests of a beneficiary to whom the Trustee
is directd or authorized to pay income or principal, the
Trustee may apply such income or principal for the
benefit of the beneficiary, or distribute it_ for the
beneficiary's use to anyone with whom the beneficiary is
residing.

Whenever8)

9) In determining whether any testamentary
of appointment has been exercised, the Trustee maypower

rely . .

adjusted10) The words "gross estate" and
gross estate" refer to the amounts described these terms
in the Internal Revenue Code in force at the date of
this instrument.

includes corporations,

or principal in any
trust under this instrument shall be assignable by any
voluntary or involuntary act of a beneficiary or by
operation of law, nor shall any such interest be liable
to be taken for any obligation, including any obligation
to pay alimomy, of any beneficiary,

presently not married
children but I plan to marry shortly,
band" shall apply to such person to whom I am married at

my descendants"
shall include any children hereafter born to or adopted
by me.

11) The word "persons

No interest in incomeB.

and hav eno
The word "Hus-

C. I am

death and the words "children" ormy

ARTICLE XII

My grandfather, STEPHEN P. STONE, of Barring-
shall act as Trustee under this instru-

or becomes incapacitated,
Illi-

(or any successor to its trust business) shall act
as Trustee; provided, however, that the Corporate
Trustee shall have no duties under this instrument until

has received notice in
death, resignation, or

A.
ton, Illinois,
ment, or if he resigns, dies,
the FIRST STATE BANK OF BARRINGTON, Barrington,
nois.

it has actual knowledge or
writing of my grandfather's
incapacity.

Any Trustee may resign by giving sixty (60)
days written notice to all adult income beneficiaries.
For purposes of this Article, any person who is 21 years
of age or over is not incapacitated and to whom the
Trustee is then directed or authorized to pay income is

B.
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A majority of the adultan adult income beneficiary,
income beneficiaries may fill any vacancy caused by the
resignation of the corporate trustee, and, without
liability to themselves, approve the accounts of and
release any Trustee ceasing to act for any reason. Such
approval and reflease shall be ginding upon all persons
with the same effect as though such accounts were

approved by a court of competent jurisdiction, but shall
not enlarge or shift the beneficial interest of any
beneficiary. Each successor Trustee appointed to fill a
vacancy caused by the resignation of a corporate Trustee
shall be another corporation, organized under the laws
of the United States or any state thereof, having a

capital and surplus of not less than $5,000,000.

Without any conveyance or order of court, any
Trustee shall have all the powers granted to

all the duties
No successor Trustee

C.
successor

the original Trustee and shall assume
imposed upon the original Trustee. ^
shall have any responsibility to inquire into the acts

nor shall any successor
act or omission of any

of any predecessor Trustee,
Trustee be liable for any
predecessor Trustee of which the successor Trustee has

without liability.no actual knowledge. Any person may,
rely on the written certification of a successor Trustee
that such successor has been duly appointed and has

power to act.

Except as otherwise provided in this ̂ instru
ment, the Trustee shall have the following administra
tive and investment powers, and any others granted by

law, with respect to each trust created by this instru
ment, to be exercised without order of any court as the
Trustee determines to be in the best interests of the
beneficiaries;

D.

To invest in and retain any property as

provided by Illinois Revised Statutes, Chapter 148,
Section 31 (relating to investments by Trustees and in
force at the date of this instrument) . .

1)

.  ; to exchange2) To sell any property . .
any property for other property;a nd to grant options to
purchase.

includingTo make loans to any person,3)
any beneficiary.

.  , and to mortgage., To borrow money . . . , .
or pledge any property, even though^ the obligation
incurred may extend beyond the termination of the trust.

4)

To vote any corporate stock . .5)
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otherTo unite with the owners of

carrying out any plan for the reorganize—
6)

securities in
tion of any corporation . .

the name of a
without disclosure

7) To hold any asset in
nominee, to bearer form or otherwise,
of any fiduciary relationship.

To purchase insurance of any kind . . .8)

a  fair and equitable9) To determine in
manner, in cases not covered by statute in force at the
time of the determination, how receipts and disburse
ments shall be credited or charged between income and
principal; to set aside reasonable reserves for depreci
ation; and to charge all or part of the Trustee's

regular compensation against principal.

compromise, or10) To collect, pay, contest,
abandon claims of any kind, and to execute instruments

containing covenants and warranties creating a charge
against any assets held by, and excluding any personal
liability of the Trustee.

make distributions and divisions of
cash or in kind on the basis of values at

11) To
property in
the time of distribution or division; and in so doing to
allot undivided interests in property and to allocate
different kinds or disproportionate shares of property
or interests therein.

12) To make distributions upon termination of
any trust (1) to the guardian or conservator of any
beneficiary or to his parents or surviving parent or
other person standing in loco parentis; and (2) at any
time to accept from any such person receipts, releases
and acceptances of accounts which shall be binding upon
the beneficiary without the approval of any court, but
which shall not enlarge or shift the beneficial interest

of any beneficiary.

To make joint investments for any two or13)
more trusts hereunder.

14) To pay all reasonable expenses of
administration, including reasonable compensation to the
Trustee and to the persons employed by the Trustee,

including agents, auditors, accountants, and attorneys.

15) To enter into any transaction authorized
by this Article with fiduciaries of trusts^ or estates in
which any beneficiary hereunder has an interest, even
though such fiduciary is also Trustee hereunder . . . .
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_    foregoing powers may be exercised for a
reasonable period after the termination of any trust,

or delivering any
to its application

E. The

No person paying money
property to the Trustee need see
[etc.].

F.

G. No surety or other security shall be required
on any bond furnished by any Trustee in any jurisdiction
for any purpose.

DECLARATION OF TRUST was signed by me on this
A.D., 1973, at Hollins College,

THIS
15th day of June,
Virginia.

ANNE MARIE WHITE

A.D., 1973, atACCEPTED this 20th day of June,
Barrington, Illinois.

STEPHEN P. STONE, Trustee
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84-CI-99999NO.

IN THE DISTRICT COURT§IN THE MARRIAGE OF THE
MARRIAGE OF

GEORGE P. JONES AND
ANNE MARIE WHITE JONES 999TH JUDICIAL DISTRICT§

AND IN THE INTEREST OF
JOHN PAUL JONES AND
GEORGETTE JONES, CHILDREN § BEXAR COUNTY, TEXAS

MOTION TO TAKE JUDICIAL NOTICE OF
CERTAIN STATUTES OF THE STATE _OF ILLINOIS

TO THE HONORABLE JUDGE OF SAID COURT:

NOW COMES Anne Marie White Jones, Respondent and
the above-styled and nuiiaberedinCross-Petitioner

cause, and moves the Court pursuant to Rule 184a, Texas
Rules of Civil Procedure, and Rule 202, Texas Rules of
Evidence, to take judicial notice of certain laws of the
State of Illinois which your Movant believes control as

regards to the Anne Marie White Trust, and in support
thereof would show the Court as follows:

I.

Movant believes that one of the key issues this
Court will have to resolve is whether or not income from
the Anne Marie White Trust (said Trust created from

separate funds of Movant) earned during the marriage
between the parties is community property, or separate
property.

II.

Movant says that the Trust in question was created
prior to her marriage to Petitioner and that the Trustee
of the Trust has continuously resided in Lake, Illinois,

during the existence of the Trust, and all Amendments to
The Trust and its Amendments are attached hereto

Exhibits A & B, and same

specific reference. Movant directs the Court's atten
tion to the following pertinent parts of the Trust
Documents as follows:

same.
incorporated herein byas

Exhibit A - Article III - "This instrument and
the trusts created hereby shall be construed

and governed by the laws of Illinois.
II
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Exhibit D - Amendment to the Anne Marie VThite
Revocable Living Trust Original Trust Datex
15 June 1973.
under shall be construed according to the law
of the State of Illinois.

"20. Law. All trusts here-

●I

III.

Movant cites the Court to Chapter 110-1/2, Illinois
Annotated Statutes, §601 and §602, and Chapter 110-1/2,
Illinois Annotated Statutes, §4-4 as authority for the
creation of the Anne Marie White Trust (Exhibits  E and
F) and Chapter 40, Illinois Annotated Statutes, §503,
amended by Public Act 83-129, effective August 19, 1983,
which Statute excludes income from "non-marital proper-

as property subject to division in a divorce
(Exhibits G and H) . Movant directs the Court's atten
tion to the following pertinent parts of the above-cited
Statutes;

as

ty II

Exhibit E

of property with"Lifetime transfer§601.
retained powers or rights
otherwise valid transfer of property, in trust
or otherwise, by a decedent during his or her

in the absence of an
in whole or in

it is illusory

Validity. An

lifetime, shall not,
intent to defraud, be invalid,
part, on the ground that
because the decedent retained any power
right with respect to the property.

II
or

"Effective date - Application of Act.§602.
This Act takes effect upon becoming a law and
applies to savings account trusts established

after its effective date, and as to all
other transfers this Act is declaratory of
on or

existing law.

Exhibit H

(a) ForDisposition of property,
marital property" means

either spouse
except the
"non-marital

II§503.
purposes of this Act,
all property acquired by
subsequent to the marriage,
following, which is known as
property";

(1) property acquired by gift,
descent;

(2) property acquired in
property acquired before the marriage
exchange for property acquired by gift, legacy
or descent;. . .

legacy or

exchange for
or in
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(7) the increase in value of property
acquired by a method listed in paragraphs (1)
through (6) of this subsection, irrespective

the increase results from a
non-marital

of whether
contribution of marital property,
property, the personal effect of a spouse,
otherwise, subject to the right of reimburse
ment provided in subsection (c) of this
Section; and

or

(8) income from property acquired by a method
listed in paragraphs (1) through (7) of this
subsection if the income is not attributable

to the personal effort of a spouse.

IV.

Movant would show that by applying Illinois law to

any division of the community estate by a Texas Court,
Movant would receive all of the corpus presently held by
the Trustee of the Anne Marie White Trust, including all
securities purchased by the Trustee during the marriage
of the parties, ̂  well as income earned by the Trust
during the marriage.

V.

Movant requests that the Court take judicial notice
of the Illinois Statutes cited hereinabove pursuant to

Rule 184a, Texas Rules of Civil Procedure, and Rule 202,
Texas Rules of Evidence, and apply said Statutes to any

in this cause with regard tocontroversy that may arise
the Anne Marie White Trust.

PREMISES CONSIDERED, Movant prays that upon a

hearing hereof, the Court take judicial notice of the
Statutes of Illinois cited and attached hereto, and
Order that said Statutes be applied to any controversy

arising in this cause concerning the Anne Marie White
Trust, and further that under Illinois law, as applied
by the Court, all the present assets of the Trust,
together with all income derived from said Trust during
the marriage of the parties, are the separate property
of Anne Marie White Jones; and that the Court grant such
other and further relief to which Movant may show

herself justly entitled at law or in equity.

Respectfully submitted,

LAW OFFICES OF CARLA JACKSON

By:
CARLA JACKSON
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One Main Center
San Antonio, Texas 78205
(512) 222-2222
State Bar No. 11111111

Attorney for Movant

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of
the foregoing instrument has been furnished to Abraham

1010 Power Light

by depositing same
S. Wise, Hart, Shaffner & Marks,
Building, San Antonio, Texas 78205,
in the United States mail, postage prepaid, on this

,  198 .day of

CARLA JACKSON
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84-CI-99999NO.

IN THE DISTRICT COURT§IN THE MARRIAGE OF THE
MARRIAGE OF

GEORGE P. JONES AND
ANNE MARIE WHITE JONES 999TH JUDICIAL DISTRICT§

AND IN THE INTEREST OF
JOHN PAUL JONES AND
GEORGETTE JONES, CHILDREN § BEXAR COUNTY, TEXAS

MOTION FOR PARTIAL SUMMARY JUDGMENT

TO THE HONORABLE JUDGE OF SAID COURT;

166-A, Texas Rules of Civil

Procedure, Petitioner, GEORGE P. JONES, moves this Court
for a partial summary judgment as to certain issues in

this Honorable Court as

Pursuant to Rule

and would showthis case
follows:

I.

II
RULE THAT THE SO-CALLED "TRUST

NOT REALLY A TRUST

this Court for a partial

summary judgment on the point that the Anne Marie Jones
Trust is an "illusory trust," or an alter ego of ANNE
MARIE JONES, and that no such trust actually exists as

entity separate and apart from ANNE MARIE JONES,
In support of this reguest, GEORGE P.

GEORGE P. JONES moves

thean
JONESindividual,

would show this Court the following.

Article II of the TrustThe Trust is Revocable.

Agreement dated June 15, 1973, provided:

ARTICLE II

I may, from time to time, revoke or amend
this instrument, in whole or in^ part, but
only by an instrument in writing (other
than a will) signed, acknowledged and
delivered to the Trustee during my life.

It is thus apparent from the Trust Agreement itself that
ANNE MARIE JONES can terminate or amend the so-called
"Trust" at any time she wishes to do so.

Retains Control Over Principal^ Distributions.
MARIE JONES also retained, in Article IV of the Trust
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Agreement, the right to designate at any time that a
principal of the Trust be distributed to

therefore has retained complete
control over the disposition of the principal of the

and can remove said principal from "Trust" at anv
time she desires. The principal is therefore not in the

^ t^^stee who may act independently of ANNE
MARIE JONES, and is therefore not really held in trust.

Trust,

Mandatory—Distribution of Income. Article IV of
the Trust^ Agreement provides that all income of the

"Trust" be distributed to ANNE MARIE
JONES. The income of the property put into the

"Trust," in that said income
be distributed to ANNE MARIE JONES. The Trustee

,^^scretion to retain said income in trust. Yet
in fact been retained in the

"Trust*s" bank account.

Trust"

Retains Control  Over Insurance Policies in the

ANNE MARIE JONES also retained complete control
Pciicies she might place into the

ANMP y Trust Agreement provides that
ANNE MARIE JONES "reserve[d] during [her] lifetime all
rights under any insurance policies held hereunder,
including the right to change the beneficiary, pledge or
collect the cash surrender values, and to receive all
dividends. ANNE MARIE JONES further provided that

®^ch policy or redesignating the
beneficiary of such policy, the Trust would automatical
ly terminate^ as to such insurance policy,
insurance policies placed into the Trust
held in Trust.

Trust.

Thus,
are not really

Amendment Perpetuates Settlnr«g

Amendment to the Trust Agreement, dated April 10, 1983
carries forward the control which ANNE MARIE JONES

Trust Agreement as originally
.  Paragraph 2 of the Amendment, ANNE MARIE

appoints herself as co-trustee of the
together with her grandfather, STEPHEN P. STONE.
Paragraph 3, ANNE MARIE JONES provides that
direct the trustee to pay to her "such part of the net

^ might request from time to

paragraph 10 of the Amendment,
ANNE ^lE JONES gives herself the right to appoint a

and also to revoke any appointment
trustee, as she sees fit. And ANNE MARIE

JONES retains the right to "change, modify, or revoke
this agreement and the trust hereby evidenced, in whole

J  . . ." Thus, from the first Trust Agree-
most recent amendment, it is apparent

that during the lifetime of ANNE MARIE JONES, the Anne

MapTP really a trust, and that ANNE
MARIE JONES, to this day, retains the power and control

Control. The

retained under the
constituted.
JONES

Trust,
in

she can
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trust” as if no trust
"illusory

the properties held
The Anne Marie White Trust is an

inover
existed.

and is an alter ego.trust.

II.

RULE THAT THE INCOME OF THE
PROPERTY HELD "IN TRUST" HAS BEEN

RECEIVED BY ANNE MARIE JONES DURING THE MARRIAGE

limited amount of the income earned during
marriage from property supposedly held "in

for ANNE MARIE JONES has in fact been paid to
GEORGE P. JONES seeks a partial

arising during the

Only a
the parties
trust" :
ANNE MARIE JONES.

summary judgment that all income
parties' marriage from the property supposedly placed
into "trust" by ANNE MARIE JONES has been constructively
received during the marriage by ANNE MARIE JONES.  _ The
summary judgment record, including pleadings, deposition
testimony, deposition exhibits, and affidavits, shows
conclusively that, during the parties* marriage, income
derived from the property supposedly held in trust has
been received by ANNE MARIE JONES.

GEORGE P. JONES hasIn support of this point,
attached to his affidavit in support of this Motion true

of the state and federal income tax returns filedcopies
by the parties during all of the years of their mar
riage. Each of these returns reflects that the income
from the property supposedly held "in trust"
reported on the parties»

was in fact

, * personal income tax returns.
The affidavit further shows that the parties paid incomg
taxes on this income. Each of these returns was signed

by ANNE MARIE JONES, under the penalties of perjury.
Each therefore constitutes a sworn representation by
ANNE MARIE JONES that the income from such property was

received by her and GEORGE P. JONES.

The Fiduciary tax returns provided by the alleged
"Trustee," STEPHEN P. STONE, in connection with his
deposition, also reflect that the Anne Marie White Trust
took a deduction on its income tax return each year, for

of all income
"in trust.

the distribution to ANNE MARIE JONES

arising from the property supposedly held

The record conclusively establishes that the income

from the property which ANNE MARIE JONES supposedly put
into trust was, during the parties' marriage, distri
buted to ANNE MARIE JONES, and was taxed to her and to
GEORGE P. JONES. Additionally, as reflected by the
checkbook registers included as exhibits to STEPHEN
P. STONE'S deposition, specific cash disbursements were
made by the "Trust" to ANNE MARIE JONES, or for her
benefit, during each year of the parties* marriage.
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a matter of law, that
"  during the parties'

and was

The record establishes,
the income earned by the "Trust

distributed to ANNE MARIE JONES,

as

marriage was .
either actually or constructively received by her.

RULE THAT THE INCOME RECEIVED BY
ANNE MARIE JONES IS DIVISIBLE

UNDER SECTION 3.63 OF THE TEXAS FAMILY CODE

matter of law this Court can, and should, ruleAs a
that the income constructively received by ANNE MARIE
JONES during the parties' marriage from the so-called
"Trust," together with all property acquired therewith,

divisible under TEX. FAM. CODE ANN. § 3.63^ (Vernon
3.63 of the Texas Family Code

is
SectionSupp. 1984).

provides:

Division of Property8  3.63.

(a) In a decree of divorce or annulment
the court shall order a division of the
estate of the parties in
the court deems just and right,
due regard for the rights ot each party
and any children of the marriage,

(b) In a decree of divorce or annulment
the court shall also order a division of
the following real and personal property,
wherever situated, in a manner that the
Court deems just and right, having due
regard for the rights of each party and
any children of the marriage:

a manner that
having

property that was acquired by
while domiciledspouse

(1)
either
elsewhere and that would have been
community property if the spouse who
acquired the property had been

domiciled in this state at the time
of the acquisition; or

(2) property that was acquired by
either spouse in exchange for real

personal property, and that would
have been community property if the
spouse who acquired the property so
exchanged had been domiciled in this
state at the time of its acquisi
tion.

or
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TEX. FAM. CODE ANN. § 3.63 (Vernon Supp. 1985). The
rule of Section 3.63(b) has been adopted into the stare
decisis of this State, in the case of Cameron v. Came_

ron, 641 S.W.2d 210 (Tex. 1982). The income in question
is either community property, or it is property which
would have been community property had ANNE M^IE
JONES been living in Texas at the time of its acquisi
tion. In either event, the income, and all property

acquired with it, is divisible in this Texas divorce
proceeding. GEORGE P. JONES asks this Court for a
partial summary judgment that said property is, in fact,
divisible property in this divorce proceeding.

GEORGE P. JONESPREMISES CONSIDERED,WHEREFORE, . . .. ..u
moves this Court for a partial summary judgment that the
Anne Marie White Trust is an illusory trust and alter
eqo of ANNE MARIE JONES and not a legal entity suffi
ciently separate in identity from ANNE MARIE JONES as to
cause the income of the property supposedly conveyed
"into trust" to be owned by, or received by,

anything other than ANNE MARIE JONES, the individual.
Alternatively, GEORGE P. JONES moves this Court for a
partial summary judgment that, even if a valid Trust is
found to exist, the income of the Trust has been

JONES, and constructively

anyone or

distributed to ANNE MARIE

received by her, annually during the parties' marriage,
and that such income is the community property of
Petitioner and Respondent, or alternatively, is divi
sible under Section 3.63(b), TEX. FAM. CODE ANN. Peti
tioner further request relief generally.

Respectfully submitted,

HART, SCHAFFNER & MARKS
1010 Power Lights Building
San Antonio, Texas 78205
512/224-2425

By:
ABRAHAM S. WISE
State Bar No. 99999999

ATTORNEYS FOR PETITIONER,
GEORGE P. JONES

FIAT

The foregoing Motion of GEORGE P. JONES having been
the same is hereby set for

  day of t
District Court of Bexar

presented to the Court,
hearing at 9:00 a.m.
1985, in the 73rd Judicial
County, Texas.

on the

,  1985.day ofSigned the
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JUDGE PRESIDING

CERTIFICATE OF SERVIGP!

has bLrhand^deUvered'to
of-record for ANNE MARIE JONES, the ' ̂ dav^^nf

,  1985.

ABRAHAM S. WISE
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DISTRICT COURT NO. 73RD

MARY HELEN CURRIE,-AiiD IN

€HTnnEOT O^iinjQIIN QUlT^ermft^
^‘iND JAHCt>~PnLii uuUniL.

llant"pp

Vs.

JOHN GARNER CURRIE

Appellee

**-::● ■» ^^● * * *\
\

Texas;from Che 73rd Judicial District Court of Bexar County,

at San Antonio, %

Honorable James C. Onion, Judge Presiding.

Matthews, Nowlin, MacFarlane Sc Barrett
John M. McCaraish, Jr.
1500 Alamo National Building
San Antonio, Texas 78205

Attorneys for Appellant:

Joe Frazier Brown
1117 National Bank of Commerce Building
San Antonio, Texas 78205

Attorneys for Appellee :

iCessler, Nichols cc Harris
Snmett Harris
200 First State Bank Building
Uvalde, Texas 78801
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FACT AID C0ICL03I013 0? I

relationships aSfecClng said chlldrci except for orders of teeiporsry

HO. F-25ft,102

custody awarded Petitioner on August 28,' 197S, in this suit and

orders of child support required of Respondent on saidtenporary

TK THE MATTER OF THE

HUUtlAGE OF MAHY HELE71 CURRIE
date in this suit.IM THE DISTRICT COURT

And
Respondent, John Garner Currie, is biologically perffa-

and has been since Janusry 20, 1967, and by reason

ising conception i a female

4.

JOHN C.ARHCR CURRIE
57TH JUDICIAL DISTRICT nently sterile

of such sterility is incapable of c
And

IH THE IHTEREST OF
BEXAR COUtfTV, TEXAS human being.

JOHH QUIH CURRIE And
Petitioner, Hary Helen Currie, is encientc and in the5.

JAMES DRQ7 CURRIE
of pregnancy, at the tine of trial of this cause on

with

fourth month

its merits, such pregnancy being caused by sexual relations

other than Respondent, John Garner wurrli.someone

FIHDIHGS OF FACT AHD COHCtllSIONS OF LAU

m response to the request of the Petitioner in tne above

entitlfed and numbered cause, I make and file the following as

Findings of Fact and Conclusions of Low in such cause:

Findings of Fact

At the time that her auit ues filed, the Petitioner had

been a domiciliary of the State of Texas for six (6) months next

preceding the filing thereof end a resident of Bexar County fop

than ninety (90) days next preceding the filing of said auit.

The parties hereto, Mary Helen Currie and John Gs.-nar

Currie, were married, each to the other, on December 28, 196J, and

thereafter lived together as husband and wife until April 12, 1972,

at which ties they separated and have not since aaid time lived

together as husband and wife.

sty

1,

more

2.

children will be born of the present6. Ho other child

of Petitioner and Respondent, each to Che other.Biarrisge

'itnsexual intercourseThat Petitioner has engaged i

other than her husband since her

7.

rlage Co
three male persons

the Respondent, eeld acts having taken place between Petitioner

persons since her separation from Respondent.id maleand two of

reasonable expectation or possibility of8. There Is

between the parties.

Discord and conflict of personalities be^een the

Petitioner and Respondent have destroyed the Icgici

the marriage rslstionahlp of Che parties and have caused the

iage of the parties to becoms i

That since the date of separati

John ijuin Currie and James Drew Currie, have resided

stody of fetitioner.

c the best liiCcrcsls

reconclliaci

9.

,Cc ends o

.upportablc.msrr

of the parties tlie10.

childrei

with and been 1 the

of said rliildrcu, John Quin11. Tti

f

 two

Currie, a boy born3. TVo children, namely John <?ui

and JomsH Dre./ Currie, a boy bora May 28, 1071,March 15, 1968,

.adopted by said ii.arti. !: during r!iwere larrl.ago.1 theirr.curse

i.'lfc.
and while csid P.arcies w-i-c living together os liuahaud ohd

,  .sad t.hri-e .are i

i,.!.hitr., r'liri- «;ii'irr-ordr i eil

Ce
Heither of o.'.id ehlldraii IS .any r.ro|i.*.'

”torrhins.ordcicd ecinsei-

Drew Currie, requin- tb.al they be placed ..i.derCurrie n.al Jmucs
orr-

y,T .and the posse-,torsbip of the helirianaeing conservathe
.ii,a:di

I 5I

tl4
o\

I

I I \ I I I I 1I I I I 1 I I 1 »I I
I
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ehtidrtn o( such d«c*a**d bcticCieiary.

Tlie original suit for divorce between the parties hereto

was filed in the 30th Judicial District Court of Uvalde County,

April 12, 1972, in Cause No. 10,'.19, styled In tha Matter

of the Marriage of Mary Helen Currie and John Garner Currio, and

dismissed on October 16. 1972, on the dale of filing of

suit in the instant cause by Petitioner herein. Mary Helen Currie.

A reasonable fee for the attorneys for Petitioner in

thie cause is in the amount of $15,000.00 for legal services

rendered Petitioner in representing her through the trial court,

of $3,000.00 for legal services for an appeal in the

Court of Civil Appeals, and $3,000.00 Cur legal services in the

event Application for Writ of Error is filed uith the Supreme Court

of Texas.

29.

Texas,

aanie was

30.

and the sums

and said properties being of the total value of $301,200.00.

The amounts of cash in the trust estates under the

of John Nance Garner and Tully C. Carnar are ai follows:

John Nance Garner Trust, $33,808.51.

illl21.

A.

a

Tully C. Garner Trust, $61,341.99.

That the will of John Nance Carnar provides that distri

bution of corpus and income of said trust created under said will

shall be under the sole discretion of the Trustee.

That the will of Tully C. Gamer provides that the corpus

of the trust created under aeid will shall not be distributed until

after the death of Genevieve Gamer Currie.

Genevieve Cnrnar Currie (Mrs. John J. Currie) is the

natural Skothcr of Respondent John Gamer Currie.

Genevieve Gerner Currie la presently 51 years of age and

B.

22.

23.

24.

25.

■*

Conclusions of T.aw

has a present total Ufa expectancy of 72 ycaro.

The will of John Nance Garner provides in Codicil No. TWo.26.
The bonds of mstriaony heretofore existing between Mary

Currie and John Garner Currie should be dissolved and Mary

1.

ParagrapIT^, that the net Income from the trust shall become a part

of the corpus for surviving children of Genevieve Garner Currie,

grandaughcer of the Testator, or their issue, if they are demised

before distribution of the corpus.

The will of John Nance Gamer provides In Paragraph IV,

Subparagraph (B) (6), that the Trustee's determination of what

constitutes net income la final and binding as betuasn these

entitled to income and those entitled to principal, and the Truetea

his discretion os to the amount of income needed to preserva,

repair, or otherwise protect the principal and to make proper

27.

may use

Hell

Helen Currie be awarded a divorce from John Garner Currie.

John Garner Currie should pay to Mary Helen Currie, ns

and for child support, the sum of $200.00 per child for a period

of two years and thereafter theisuo of $300.00 per child until

2.

further order of the Court.

= fees for the -.ttcrnsyi:The amount of award for attorm3.

and reasonable and should beof Mary Helen Currie is necessary

paid by John Garner Currie directly to lid attorneys.

of thisAfter considering the facts and circumstanC'

coimsunity property owned by the parties,

of the

4.
the

case, including the
reserves.

nnmmily d.:bt« of the parties, the SP|.;>ratc property

.and .ablUties of the- pnrti.s, Che

if the mirri'ii'.e. tlic c.-nise

IT bothThe wills of John Nance C.irntr and Tnlly C. C.-in

of the class of VUo l^.■●.r'ond:'n^.

28.
Rrspnnclcnr, the enruinn powers

■ I c.ich p.arty and the child -'-nriglits

.t.'hfi
nrovide that* if bcTieCicl.vrie.

Cn.nrr Currie, ere demised prior

the resp-Ttivi' trusts of

ofof theto dictributii

i-ald wills M-id eorpuri shall pa to I h ● -6-
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of Survty No. 71, Antonio Coo**, «n4 Sorvty Ko. 72, Corlos

Hul'/^r; a part of Lot No. 154, of Ihe orifiinal Town of

Uvald* County, Texas; and the east forty feet of

Lot No. 141, original Town of Uwaldc, Uvalde County, Texas.

The value of said undivided one-third interest is SIB.666.67.

took in the John J.

Uvalde,

An undelivered 240 shares ofB

eonservatorahlp of the Respondent.

child support to be paid by Respondent to12. An aBount of

of $200.00 per month per child for two years,

child until such child attains

Petitioner in the sum

thcresfter S250.00 per month perend

of eighteen (16) years. Is equitable and necessary,

gainfully enploytd, with the Petitioner

salary of approximately $7,168.00 and the

annual gross salmry of' spproxlmately

Both parties are

the age

a Texas Corporation, of the value of

.

earning an annual gross

Respondent earning an

$10,000.00.

15.

Currie Ranch, Inc.,

$4,000.00.

An undivided one-third interest in 2,146.44 acres

of ranch land In Randall County, Texas, the value of euch

undivided one-third Interest being $28,ol9.20.

John Garner Currie, Reepondent, is

wills of John Nance Garner and TUlly C. Garner,

Nance C.arner and Tally C. Garner are d.

admitted to probate and the Trustees under

Exhibits I and 2) namely U. W. Suttic, sole T»

■III of John Nance Garner and Co-Trustee with Ccnvvicivc

Garner Currie under the will of TuUy C. Cnrner, now being in

of all properties of said

the realty owned by the said trust estates,

follows:

C.

beneficiary under19.

Both John
the

used, their wills having

said wills
be

istee
(Petitioner's

under the

estates.
possession

20. Thet

di

necessity for requiring the child

Petitioner to be paid

That there is no

aupport due to be paid by the Respondent to

other than Respondent.

14.

by anyone
of

parties should ba allowed to claim15. Each of the

children for tax exemption purposes.the

coeoaunity property household furnitura■j|ie parties own
as10.

a 1974 General
« and personal clothing and effects,

truck, a 1963 Chevrolet Corvette

Capri automobile,, end retirement benefits

of Texas on the earnings of

and fixture

llotors Corpjoratlon plcV-up

automobile, a 1973 Chevrolet

with the Teacher Retirement System

Respondent of approximately $4,200.00.

riie parties owe comnunltya s17.
vided one-hoU interests by each trust,

'El Cid” Ranch in Dimmit, Z-avalp, and Frio

"f 9 599.5A of } 2P.d ot*

is

A. The ■

cane 1st:Countlus

debts the sum of approxi-

and
First State Bsnk In Uvalde Texas,

tcly $11,000.00 to the

—-tirmtely $2,000.00 on the unpaid balance on Che purchase

ma

, Texas,

the value of $1,247,810.00.

approx

1973 Chevrolet Capri automobile.

Respondent, John Garner Currie,
own

price of the
"Molcott" Ranch in Uebb County, Texas,

ilue of $2,750,233.00.

con-
separato property. 8. The

sisting of 24,020.20 acres of the

The "Cai'l.i" Ranch in Di:omlt County, Tcx.-is,C.

s
18.

follows:

An undivided one-third inten

received by gift, ss
con-

;t in three tracts

Tex.is, described in the

and being a tract of land
C

A.
value of $1,414,140.00.

si.sti.ng of 10,870.5 acres of U:ein Uvalde, Uvalde County,of realty

Judgment of tl'C Court here

Uv.ilile, Uv.aldelocare:! >'Henl.-il propertiesU.

i-.vrl riled«..n <lLIt ill the St_Tcvr.is, .is set

> 117
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J

(b) In 1970 Iteapondent exposed Petitioner to creb

lice contracted by bis havlR<j sexual relations

with fenele person{s) other than Petitioner and

NO. r-25<,1021

' '**jV
IN THE HATTER OP THE HAHAIACE

OF HUY HELEN CVRftlE
) IN THE DISTRICT COURT

Respondent treated her for sane. In connection
And )

with such infestation Respondent requested that

Petitioner not seek theservices of a physician.

On a number of occasions prior to the

of the parties Respondent purchased Items such

as diamond rings, flowers, etc. for women other

than his wife and had the bill for same sent to

<cl ipar

JOHN CARNEIt CURRIE 1 S7TH JUDICIAL CISTRIC?

And )
ation

In the Interest of

JOHN QUIH CURRIE and

JAHES DREW CURRIE, Oiildzu

I

) BEXAR COCUTY, TEXAS

REQUEST FOR ADDITIONAL AND AfENOED

FIHDINCS OP PACT AHO CONCLUSIONS OF U.'l the Petitioner at their resldanee. During such

affair and spendingHow ciuai Petitioner, ;jary HEIXM CURRIE, in the above-

cause end pursuant to Rule 298 of ths Texas
Rules of Civil

tine Respondent was having

time with a female not his wife.

cicticned

Proetdura,

requests the Court to aeke tbs following additions and ar.er.drents (d) Prior to the separation of the parties on

occasion Respondent engaged in the

production of pornographic films in the home of

the parties and in Petitioner'a absence.

<e) Prior to the separation of the parties

least one occasion Respondent asked Petitioner to

participate in a *wlte-swapping* arrangement

feoiulated by Respondent and others. Petitioner

refused.

at least

at

to the findings of fact and coneiusions of law.

ADDITIONAL AND AMENDED

FINDINCa OP PACT

1.
The Court'! Findinge of Pact Noe. « and 5 are

to support the judgment and era not ultimata facts

should be deleted.

The Court's Piadings of Pact No. 7 should bs daletsd

in view of the feet that Respondent filed

action for divorce, not did Respondent saak the "a.nacir.c

Conservatorship by pleadings until a few days p..-ior

CO trial and than solely co harass Pscicion

If Che court's Findings of Fact nu-bered 4,

are deemed to be "equities" by the Court wnic.i ic

in dividing th.? Property, Peticiinir recescs c!.-:

fnlloi'iiig fin.-'l,»es cc.icrrnliia "t-

(a) In ;:erci), luc.g,

unnscessar

and

no cross-

ler.

5 and T

ti IS- also i.

y

3.

(f) During Che Chrietsias Holidays (Dec. 25-11,

1971], Respondent engaged in sexual ileti IS with

a female other chan Petitioner whilh vacati .ing

at a ski lodge i Aspen, Colorado. CoincidentJ.

irlng for tne children

of the uarciage in Amarillo, Texas, one of whom

therewith Petitioner was
id

was undergoing surgery,

(gl pptitiQiij'’c Jirst extra ital sexual

rolationb occurred in February or March, 1972,
antibiotics (panlcilllnj by Dr. Japes Minn a

consequanca of r.jspondent having 'ixf,os»>l i--i

gonorrhea by first having svxual relations

otJmr fumnlts in “e>:ico

r

:-;-n li.ttfl,;-- ●●

sOKorime after Kesisindent had agreed to move out ot
 to

tlie but prior to liis Joir^ ro.

●2-

.<'5
1?8

I
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Under the wtlL of John Ilaiice Garner, the :t income fromof the 10.
aeperation of the partlea and their reapective conduct in

reference thereto, 1 conclude that the dlvleion of estate,

and debts of the parties, as aet forth in the Judgojent, is just,

right, fair and equitable, having due regard for the right:

party.

assets

of ea

ted under the will bneones a part of the corpus ofthe trust c:

the trust for dietribution to the surviving childi of Genevieve

■  ■:

their issue.Garner Currie, the grondaughrer of Che 'festat'

if such children predecease distribution.

ch

Under the will of TulVy C. Garner, Che net incoa from11.The Court in finding thet no other child or children will

be born of the present asrriage of Petitioner end Respondent, each

to the other, did not consider the tcetimony of either of the

psrties hereto but sude such finding only on the basis of stipulated

medical teatinuany.

5.

the trust created under the will shall be paid to Genevieve Garner

Currie during her lifetime.

Under the will of John Nance Garner, the net income from12.

the trust shall bacooia part of the corpus of said trust entace for

distribution to the surviving children of Genevieve Garner Currie;

however, the Truatee, D. W. Siittlc, may ure his discretion ee to

otherwisethe anoimt of income necessary to preserve, rep.eir,

I

John J. Currie is the beneficial owner of an undlvidad6.

Ione-third interest i» the astatcu of John iianoe Garner and Tully C,
i

Gamer, subject to defeasance by the death of John Garner Currie
I islprotect the principal and to make proper Igserves.prior to diatrlbution of caid estatca.
I

Uiuler tha terms and conditions of the will of Tully C.7.

IGarner, the corpus of the trust created by said will is to be Judge Presiding

distributed upon the deodse of Genevieve Garner Curry, the mother JAf4E5CO)jlO:i
mcsion'<ia juccfof Respondent, aha having s life expectancy of twenty-one more yeers

as of the date of trial of thia cause on its merits.

Under the terms and conditions of the will of John Nancea.

Garner, the corpus of the trust created by said will is to be

distributed when in the sole uncontrolled discretion of said Trustee,

D. U, Suttle, the beneficiary has attained sound discrecii

business Judgment and when in the uncontrolled discretion

Trustee such diutribution would be to the best interest of such

end

o' sa

 good

id FILING: PILED

Naj 15.1974

No ClMbeneficiary.
ELTON R. CITDE

The award of cash to be paid by Respondent to'the Petitioner

and for alimony over a period of years but is n.ide

:r .i period of years In order that same con be paid by

the Rt';;pon<lont without the necessity of sale of his aeparatu pro'i.'vcy.

9.

>t made ai13

payable

Clark of Che District Courts,

Bexar County, Tsxss

By. Roy G, Trevino.
Deputy

120 :  a.21
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lb bUJ^I «JOiCt.lu«l

tl»«t h« «at th« party who war.ced the divorce and

I eo find that ho waa tha party who wanted the

dlvocea.

PatitiODOr's poat aepatatlon clrcumatancoa require her

to work and to utUite the aarvlcea of a day care canter

for her children.

10. Slnca h<

9.

ition Potitloner has lived in a twoipiU) Kaapondant waa frequently guilty of cruel

traatiaant coward Petitioner.

(J) Prior to the aaparation of the partiaa Roapondent

hoatand took no interaat in aiding in

the roaring of tha children of Che narriaga, and

oannot bo expootad to voluntarily contribute to their

edoeaclon and aupport.'

Raepcodent did not aaek a divorce bacauae of

bia wlfa'a aald aexual indiacretion.

waa aaidc

tk>

Respondent

which
bedroom apartment with no yard with her ehlldrei

CAXi afforde
th« ttst adequate accoiaodations sha

Raapoodent recalved income from the John Nance Garner

amount of $19,SG0 during, 1973 which amount

are

truat In the

11.

and above the $10,000 salary earned by Beepondent.

Respondent received a distribution from tha Incoma of

Gamer trust of $6,243.<9 in January,

waa over

tha John Nance

13.

y'

1974.

13. Roapondent was in acroars

($200 per month per

of trie! in this cause.

Beepondent purchased a new

November, 1973, for his own use.

15. Respondent did not pay

either June or July, 1973.

le. Respondent's

truck are fully paid for.

acquired during t-he narriaga has

in hie

$5,00014.

hia <a»ild

1963 corvette sport

sought a divorce bacauae of disputes with Petitioner
child support payments

child) at the cenunencament and ecnclusioiabout her going to wonan'a club

too much money for food and other nac<

Unless tha forsgeisg Findings of Pset are added to those already

found by the Court, Petitioner requasCs that Pindinga 4, 5 and

7 be dalcted.

nsatinji and spend

^i<

ing

 CMC pickup truck in

support on time in

4.
Jamas Drew Curria, agt two years, has atypical tubarculosis

and hia drug bills have been as high at $40 par month

during tha pcaviout two years.

John Ouln Currie requires prescription typs shoes which

■ust be purchassd new st a cost of $20 every three months.

Petitiionar has no tavinqa or other means of aupport

other than her job tion which her had

$7,168 last yaar.

a gross salary of

s car and his 1974 CHC

Petitioner's 1973 Capri also

a balance due on it5.

of $2,000.

sent veluo of Respondent's one-third interestC. The pra

in the Tully C. Garner trust estate it $390,484.45 which

17.

Include the value of Respondent's inlerePlnotfigure doe:

in the estate's $61,341.99 cash on hand.7. Bsfween 1968 and 1971 Petitioner and Respondent had

IncoBio and estate dlstributiona which combined ranged

from $20,000 to $40,000 per year.

Prior to tha parties

e

separation Petitioner enjoyed

arned

the John Nance Garner trustRespondent's Interest in

estate is worth $948,906.03 which figure does

18.
lnclu(2rtnet

●Blue of Reupoiidcnt's interest in the estatf's S33,0OP.C

the amenities Incident to living in a large

four bedroom house with a large yard with her chiliircn

:ll-l:cnc

the V

hand.

1966 to 1971 Uaapomlent had

time in cofw'unJty property funds

market.

Respondent lost Jtl.nUO of consul

.UM 196B

cash

liirko'In thu '

as much as $63,000 ,it a

inve.sted in tlif stoci.

19. Proa

and an Income sufficient to support herself and lier

children beyond bare n«ce*sitias.

,lty pti>|K.rty ,K.m:y23.

Id 1071. ru(/nt
-3- .t',ci:

id ●●●ith ■!o. IHu- .c’l-U'- nr ‘ ni

1P7

I
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axafVSnr fDT lilif'lntersst lii

Ufa apactancy la not acce

such’funda.

31. pted actuarial ithod

/or datamining the praaent value ot a reaalnder Intoroet.

Patltlonar'c aaparata property including her china, silver

wadding gl/ta and a chair have a retail value of approxlBataly

*3,000.

33. Staapondent owned

hit aaparate property in Lot Noe. 7 and 8 of Block 4

0/ the Uver addition to the City of Uvalde which interest

undivided one-third interest as

33.

Baapondant valued on hia Inventory and Appraisal at

$<,000.
33. partiaa aaparated on or about April 13, 1972.

Ona-half of the diffaranca in the amount of coramun

33. In Hovamber, 1973, Respondent* sold his interest in the

Lot described in Pinding 32 for $12,500.

Petitioner did not becoiee aware of the aale described i

24.
ity

Ijicaaa racaived by Raapondant in excaaa of that raceived
34.

by Patltiooer alnca tha partiaa separated la $17,404.76.

>ixth of the undistributed income generated by the

John Nance Gamer truac during the marriage of tha parties

*ra its ineaptioo through January, 1974, equals $44,595.01.

Ona-thlrd of tha greaa receipts of tha John Nance Gamer

truat during the marriage of tha parties frot inception

through Janaury, 1974, equals $260,756.60.

During tha marriage of tha pertlas, from inception through

January, 1974, Respondent racaived $103,334.01 from

the John Nance Gamer trust as incoms distributions.

One-half of tha diffaranca between one-third of the

John Nance Garner estate's gross recalpta ($260,756.60)

and its dittributions to Respondent ($103,234.01) during

marriags equals $78,761.30.

Tha Tully C. Gamer estate at the time of trial contained

approximately $509,313.99 lb undlitributed trust incoms

sccuaulacad during aiarrlnge cf the partiaa, which figure

is baaed upon the trust's federal income tox returns.

The Tully C. Gamer aetata at the time of trial contained

undistrlbutad incoaa of approximately $772,173.94. accumulated

duriug isarrlage of the parties, which figure is based

upon the groes receipts of the trust.

Petitioner has received no part of the undistributed

trust income of either the Tally C. Garner or John Nat:ce

Garner estate.

finding 33 until the time of trial despite Respondent's

being ordered to file a full and complete supplamenc to

hia 1973 Inventory and Appraisal on or about January 7,

1974.

25. Ona-

36.
35. Raipondant owns 240 shares of J.J. Currie Ranch. Inc.,

which shares have a book value of $18,626.17, and  a fair

market value of at least said amount.
27.

36. Child support in the amount of $500 per month per child

18 years of age ia reasonable, eauitableuntil auch child 1

and neceesary.
28.

37. The Trustee of the John Nance Garner trust. D. U. Suttlc,

shakes trust distributions to Respondent and the othi

beneficiaries whenever money la .liable.

The Trustee of the John N.-uice Garner trust intends to38.
29.

distribute the corpus of t)ie trust by 1978 when all

estate taxes are paid.

A reasonable fee for attorneys for Petitioner In this39.

cause is tlie amount of $40,000 for legal .vices
30.

The sum of $7,700rendered through trial of tills cause,

is a reasonable fee for legal services in connection

with Petitioner's rsprssoncacion in the Court of Civil

additional $7,500 is a reasonable feeAppeals and

for legal sirviccs in the event /Ipplicatl

31.
fer .vrii

ritli the Supreme Court of Texas.of brror is filed

-5-
V'.D ●61«8
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40. X tea ot S6,000 li ● raasonoblo fa« (ot Uia ipart

■ppraiaal ■●rvloai of Mr. Ray Parkar vhlcti aarvlcei
ADDITIONAL AND AHENDED

COMCLUSIONS OP LAW

vara necasaary to Patltloner in the preparation and

proaacutlon of har caaa and for tha protection and

preaarvatlon of har intaraata in tha aatataa of tha

partial.

Tha fiB of $2S0.00 la a caaaonable fee for tha expert

actuarial aarvicai of Hr. Bill Schnaar which aervicac

I
hart HELEII CURRIE

of $500.00 per oonth per child

reached the age of 18 years,

fees for the attorneys set

CAHHER CURRIE should pay to1. JOHN

for child support the sun

until each aueh child shall have

Tht WBOunt of attorneys*

amended Finding of Fact No.

as and

2.

forth in

41.
and reasonable29 are necesacry

CURRIE directly to said attorreys

his separate property.

Inburaemant for har cojsnunity

Income of the John Nance Garner

which Respondent should be

nlty or from

o to

were nseesaary to Petitioner in the preparation and

prosaeution of har case and for tha protaotion and

preservation of her interests in the aatataa of the

should be paid by JOHN CAR.NER

either from his share of the

Petitioner ie

and
consnu

titled t2.
I

parties. of the undiitributed trust

of $78,761.20

I share

estate in tha amount
42. Petitioner'a attornaya have expended approxliaately SOO

hours working in this case through trial, and aueh work

was ordinary, reaaonabla and necessary in rapresantlng

her and protecting her Intereats and those of the

children in chli ease.

and when distribution is received,
for her connunlty

Petitionerordorad to pay

Petitlonefls entitled to rcimbuciement

undletclbuted trust Income in the
4 .

Tully C. earner
Interest in the

estate emeunts toTrust
amount Respondent should

received.
$128,696.32 which

and when distribution I43. The coBBunity Indabtednesa of approximately $11,000 to

tha First State Bank in Uvalde, Texas, was incurred

by Respondent for his sola and benefit to pay his

Petitioner asbe ordered to pay
Petitioner

Reapondent should be ordered to pay

$17,404.76 in addition to all other payments in order to reiwhurse

har for the difference in the amount of conraunity income actually
■ of that received by Petitlcner

5.

attornaya' fees and to buy a 1974 ghc truck.
I

44. The Ceurt'a Finding of Feet No. 14 ia clearly srronaous,

not an ultimate feet laeue and should be
received by Reapondent in exees

the parties separated.since
Petitioner the sximshould be ordered to pay

for her community intc
The court ic making a finding on an laaua

yet to be litigated in the action this court severed.

(Ho. F'2S4,102(a)).

The life expectancy of an average American female

la 72 yeers.

Respondent's mother, Genevieve Garner Currie, has had

major cancer surgery (a masectomy).

deleted. Respondent

of $20,500.00 to compensate her

$41,000.00 frivolously dissipated by Respondent
196B-71.

6.

the

●St in

the sioch

market during the years

Respondent has repeatedly7.

4S.

treated petitioner in

46. a cruel and unkind manner.

Petitioner should also

the expert appraisal

8.
ivices.iefor

be awarded the amount of $6,000

Parker which scivicer. of Hr. Ray

to Petitioner's preparation

protection ami p^e^

of the p.arties.

.ur

Petitioner has no obji

3, 6, 8, 9. 10. 11, 20, 21, 24, 28 and 29.

rtions to Pact Findings Nos. 1, 2,

I wore roasonuLle and necessary
case and for tliuof t

v.'-t
-crptosccution

of her inte the cai.ito●u illru

-V- -S-130
131
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P*titloBar ehould be awarded th« onount o( $250 which

aaouDt If a reuonable and ne&wssary fee for the expert actuarial

Mrvlcff of Mr. Bill Schnaer. which services were necessary to

^*titioner in th* preparation and prosecution of her case and

for the protection and preiervatlon of her Interest in the oatates

of the ptrelos.

B.

Each party should pay any debt personally incurred by

hla or her prior to the Brantin? of the divorce.herein.

The oharacter of the Incase retained by the John Nance

earner and Tully C, Gamer tniets ai coonualty property of the parties

cannot legally be daeacd to change by designating sane the 'corpus"

of the reepective crust, and any such atteaptad conversion would

opsrste to defeat Petitioner’s oosnninlty property Interest In

such Income.

10.

11.

12. After considering the facts and clrcunstances of the

case including the aaount of connunity property of Che parties,

ths largo ssparaca estate of Respondent, the earning power of

the parties, Respondsiit's suparlor business opportunltiea, the

rights of ths chlldran of ths marriage, the advantages of the

●arrlage which would have otherwise accrued to Fetlcionor absent

Aaspondent’s desire to divorce, Respondent’s cruel treatment

of Petitioner, and the assets and debts of the psrclss, I

the opinion that the ludgaeaiC should be modified to incorporate

Che astendiDcnts and additions contained in these proposed additional

and amended Findings of Fact and Conclusions of Law’.

Any finding of fact may be considered a conclusion of

law and any conclusion of law e>ay he considered  a finding of fact

if appropriate.
FILUO; PILED
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TABLE 4

In addition, one-third of the income generated by the

JNG Truit le the community property of Petitioner and Reapondent.

That portion of the income of the JNG trust which was distributed

to Respondent, of course, had been reduced to the possession

of the consnunlty. That portion of the income generated by

the JNG trust which has not been distributed to the eoinmunity

consisted of (1) undistributed Income accumulated by the

trust and (2) undistributed income used to pay the expanses

Incident to the maintenance of the trust, for which the community

estate la entitled to reimbursement. Petitioner claimed

JNG Trust Income

One-half
of Diffe

Distributed*●
To Respondent

Income*
33.3%100%Period

Nov-Dec
1967 $  400.$  800.42$ 2,401.25

Jan-Dec
1968 3,2 80.1$ 25,472.26*32,033.4996,100.48

Jan-Dec
1969 4,810.117,700.24*27,320.3681,961.07

Jan-Dec
1970 8,670.19,500.0026,841.2580,523.76

an amount equal to one-half of the community estate's interest

therein or one-sixth of the total undistributed income generated

by the JNG trust and either accxunulated or used for the benefit

Jan-Dec
1971 5,388.110,000.0020,777.7462,333.21

I Jan-Dec
1972 7,463. .14,817.8229,744.3389,232.98

of the separate property of Respondent. At minimum. Petitioner'st Jan-Dec
1973 12,242.19,500.0043,984.97**131,954.90

interest should have been valued at $44,595.01 based upon

the taxable income reported by the JNG trust, as follows: II Jan
2.338. 1t6,243.69l10,921.44**32,764.331974

I $44,595.1$103,243.01$192,424.00$577,271.98Total

s Per Tax Beturn, unless othervise noted
Per Trust Records, unless otherwise noted.

*
**

I18.
I

I
II
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deposited

of income and increases

total that Petitioner should

$76,761.30, determined as follows:

Sl„c. .11 of th. rccipt. of the ONG trust were

in the same

ware

have been

banh account, and all nature

inextricably commingled, the

awarded was

I

Similarly, Petitioner claimed one-sixth of the income

. Garner trust since his death which

distributed to Genevieve Garner Currie as "net

generated by the Tully C

had not beeni
I

"  (as defined in the Will of Tully C. Garner) as Petitioner

Income generated

income

share of the community interest of the parties,

and undistributed again consisted of (1)trustby the TCG

TABLE 5

undistributed income accumulated during the marriage and

JNG Trust Receipts

One-half (1/2)Distributed*
To Respondent

Gross Receipts*
33.3% remainder Interest of Respondent, and (2)100% thus part of the

undistributed income

Period

also earned during the marriage used

incident to the maintenance of Respondent's

for which the

$ 3,791.26Hov-Dec
1967 $ 7,582.52$ 22,747.56 to pay the expenses

beneficial remainder interest in the trust,

community estate of the parties
is entitled

21,669.62$ 25,472,26**Jan-Dec
1968

68,811.50206,434.51
 to reimbursement.

17,304.0617,700.24**Jan-Dec
1969

52,300.35156,925.07
minimum community interest of $84,868.83

be summarized as follows:

Petitioner's
8,852.669,500.00Jan-Dec

1970
27,205.3681.616.07 in the TCG trust can

5,474.9410,000 .00Jan-Doc
1971

20,949.8662,849.64

6.682.9714,617.82Jan-Dec
1972

28,583.7685,751.28

12,443.82Jan-Dec
1973

19,500.0044,387.64133,162.92

2,341.956,243.69LJan 10.927.59132.762.761974
S78.761.3Q$103,234.01$260,756.60$782,269.81Total

21.
Trust Records. unless otherwise notedPer

Per Tax Returns

I

U1

I 20.
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TABLE 6

Furthermore all receipts of the Tally C. Gamer trust were

deposited in the same bank account, and all nature of income

and increases were inextricably commingled. Consequently

the total award to Petitioner with regard to the TCG trust

should have been $126,696.32 determined as follows:

TABLE ^

TCG Trust Income

Distributed to
Genevieve Garner

Currie

Undistributed Petitioner's
1^6 InterestIncomeIncome*Period

Oct-Dec
196B

$  3,177.26$  19,063.54$ 19,063.54
Distributed to
Genevieve Gamer
Currie*

Undistributed Pet:
Income

Jen Uet'
1969

8,813.6952,882.14$ 54 ,000 .00106,882.14 Period Gross Receipts*

Jen 1‘cf

1970
10,447.39 Oct-Dec

1968
62,684.3533,000.0095,684.35 $ 36,532.02 5  '$ 36,532.02

JOll'Dui:

1971
6,774.21 Jan-Dec

1969
40,645.2535,000.0075,645.25 3186,866.51$ 54,000.00240,866.51

Jan-Dec
1972

37,452.81 Jan-Dec
1970

224,716.8835,221.11259,937.99 1275,022.4633,000.00108,022.46

Jan-Dec
1973

12,507.55 Jan-Dec
1971

75,045.3280,000.00**155,045.32*** 42,039.0535,000.0077,039.05

Jan
1974

5.695.92i Jan-Dec
1972

34.175.51t34,175.51** 322,497.07 535,221.11357,718.18
$64.668.83$509,212.99$237,221.11$746,434.10Total Jan-Dec

1973 75,045.32 180,000.00*155,045.32

Jan
, unless otherwise noted (Pet Ex 19-23).

trust records (Pet Ex 114-178).
34,175.5134,175.51iPer Tax Returns

Receipts and Distribution per
1974*

● ●
$772,177.94 S12C$237,221.11$1,009,399.05Total

Per Trust Records (Pot Exs 114-178)
Per Tax Returns, unless otherwise noted (Pet Ex 19-23).

*
I ● ●

(T\
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POINTS OF ERROR
Petitioner was awarded S50»000 for her InterestIn sunmary

(■

in the community payable over ten years and some insignificant

The undisputed evidence shows that theitems of personalty,
_r, DISCRETICM^ BY MAKING A GROSSLY
THE MARITAL ESTATE IN FAVOR OF

THE TRIAL COURT ABUSED ITS
INEQUITABLE DIVISION OF T"
RESPONDENT.

1.

value of her one-half of the community Income without regard

Petitioner’sto the cOTitiingllng of funds by trustees is $146,868.60.

community Interest calculated on a gross receipts basis is

Respondent, on the other hand, received trust

interests of which he was found by the Trial Court to be the

(T 120) which interests

$224,862.38.

subject to defeasancebeneficial owner

THE TRIAL COURT’S FINDINGS OF FACT ^OS. 12, 14, 30 ,^D
rnwriUSIONS OF LAW NOS. 2, 4, 7, B and 11, ARE IN LIGHT
OF^THE EVIDENCE AN ABUSE OF DISCRETION AND h^INST THE
GREAT WEIGHT AND PREPONDERANCE OF THE EVIDENCE.

Williams. 325 S.W.2d 682. 684 (Tex. Sup.

See

2.

THE TRIAL COURT ERRED BY REFUSING TO DETERMINE BOTH
?HE SiS^C^ErLo THE VALUE OF EITHER THE COMMUNITY
OR THE SEPARATE PROPERTY OF THE PARTIES.other real estate holdings are conservativelycoupled with Respondent's

worth in excess of 1.4 million dollars.

3.

THF TRIAL COURT ERRED BY FAILING TO AWARD PETITIONER
ONE-HALF OF ALL UNDISTRIBUTED TRUST INCOME BENEFICIALLY
OWNED BY RESPONDENT.

4.

LIMITING PETITIONER’S RECOVERYTHE TRIAL COURT ERRED BY
FOR ATTORNEYS' FEES TO $15,000.00.

5.

ABUSED ITS DISCRETION BY LIMITING
FEES TO $15,000.00.THE TRIAL COURT

PETITIONER'S RECOVERY FOR ATTORNEYS
6.

THE TRIAL COURT ERRED BY FAILING TO AWARD PETITIONER ANY
REIMBURSEMENT FOR EXPERT WITNESS AND ACCOUNTING FEES.

7.

THF TRIAL COURT ABUSED ITS DISCRETION BY FAILING TO AWARD
PETITIONER ANY REIMBURSEMENT FOR EXPERT WITNESS AND
ACCOUNTING FEES.

8.

THE TRIAL COURT’S FAILURE TO DETERMINE THE PROPER VMUE
OF THE MARITAL ESTATE RESULTED IN AN ERRONEOUSLY LOW
AWARD OF ATTORNEYS’ FEES.

9.

I

●-J
24a.

I 24.
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ARGUMENTS AND AUTHORITIES

THE TRIAL COURT ABUSED ITS DISCRETION BY MAKING A GROSSLY

INEQUITABLE DIVISION OF THE MARITAL ESTATE IN FAVOR OF
RESPONDENT

OF DISCRETION IN THE DIVISION OF

RESULTED IN A SIMILAR ABUSE WITH
AND EXPERT WITNESS AND ACCOUNTING

1.
THE TRIAL COURT'S ABUSE

THE MARITAL PROPERTY
REGARD TO ATTORNEYS' FEES

FEES.

10.

- TRIAL COURT'S FINDINGS OF FACT NOS. 12, 14, 30. AND
SScLSsSns OF LAW NOS. 2, 4, 7, 8 AND 11, ARE IN OiaiT

EVIDENCE AN ABUSE OF DISCRETION AND AGAINST THE

GREAT WEIGHT AND PREPONDERANCE OF THE EWDENCE. See
Willlama v. Williame, 325 S.W.2d 662, 684 (Tex. Sup. 1959)

THE

OF THE

2.

THF TRIAL COURT ERRED BY SEVERING DEFENDANT TRUSTEES AND

?SSs?“SeFiSaRIeTfROM this ACTION WHICH PARTIES WE^
SeSIsa™ TO A COMPLETE AND CORRECT AMUDICATION OF THIS
CASE.

11.

Petitioner le well ewere of the discretion accorded

divide meritel property end that euch property

HedtXe V. Hedtke, 246 S.W. 21

THF TRIAL COURT ABUSED ITS DISCRETION BY SEVERING DEreNDANT

TRUSTEES AND TRUST BENEFICIARIES FROM THIS ACTION

PAOTIBS WERE NECESSARY TO A COMPLETE AND CORRECT ADJUDICATION
OF THIS CASE.

12.

● trial judge to

be divided unequally.

(Tax. Sup. 1923) j In Re Marriage of McCurdy^, 469 S.W.2d 712

(Tex. Civ. App.—Amarillo 1973, writ diam'd)) Smith jk Hanger,

Civ. App.-“8an Antonio 1970, no writ).

may

449 S.W.2d 347 (Tex.

Tc un rvrnRNCE TO SUPPORT THE TRIAL COURT'S FINDING

S FACT NO 14^“ 116) THAT NO NECESSITY EXISTS FOR ORDERING
ANYONE ELSE TO PAY RESPCWDENT’S CHILD SUPPORT.

13.

THERE IS INSUFFICIENT EVIDENCE TO SUPPORT ‘®
FiSSnG FACT NO. 14 THAT NO NECESSITY EXISTS FOR ORDERING

ANYONE ELSE TO PAY RESPONDENT’S CHILD SUPPORT.

however, doea not mean "inequitably."

been designed to asalat

14. "Unequally,

Normally unequal divlslona have

able and gifted party from the point of view of

overall wealth, bualnetB opportunities.
THE TRIAL COURT ABUSED ITS DISCRETION BY
NO 14 BY FINDING AS A FACT THAT NO NECESSITY J[°’'

O^ERINC ANYONE ELSE TO PAY RESPONDENT’S CHILD SUPPORT.

ths less

esmings capabilities,

further responsibilities with regard to raising the children,

and further need for eupport and/or to condensate the innocent

IS.

See Hiller
party for the lose of sn edvsntageous marrisge.

,  463 S.W.2d 477 (Tex. Civ. App."Tyler 1971, writ

460 S.W.2d 251, 253

V. Miller

ref'd n.r.e.)} Waggener ̂  waggener,

(Tex. Civ. App."“Dallas 1970, no writ).

I
1~*

24b. 25.
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V

provision for Respondent to share even the

for the children despite

Judge made no

cost of extraordinary medical care

demonstrated need for such care in the past.

The trial results are a total non seguatur without

their

In the instant case/ every one of the foregoing considerations

militate in favor of Petitioner's receiving at least as much

Respondent, if not outright then in trust for the benefit

of Petitioner and her children. Instead, the Trial Court

awarded Petitioner property {furniture, car, etc.) worth at

as

rational basis when considered in light of the evidence

Specifically, Petitioner demonstrated

, a superior

any

and undisputed facts.
most $5,000 ($3,000 of which was her separate property) plus

$50,000 over 10 years which, discounted at 61 is presently

worth $27,919.00* for a total of $32,919. This represents approximately

2% of the present value of the $1,428,000 of the property

set aside to Respondent (See Table I, supra at pl4 )♦

another way. Respondent received fifty dollars worth of property

for every dollar set aside for Petitioner. To further diminish

her award the Trial Court held that Petitioner's payments from

Surely, such a grossly unequal

abuse of discretion

Stated

Respondent were taxable to her.

result is inequitable and would constitute an

at trial that Respondent had superior earning power

administration) (SF
education (a Masters Degree in business

, less future need, (e.g.
Reap 99), vastly greater resources

he lives rent free (SF 98-9)1, superior
business opportunities

and that Respondent wanted and
by virtue of his great wealth

the moving force

Petitioner demonstrated that she

in addition to sporadic

behind thewas
Further,divorce (SF 103).

earned $7,100 per year which,

child support payments of $400 per month,

for her children and herself,

separate estate

was her sole source of support

Further, it is undisputed that Petitioner has no

contrast Respondent received from salary,Byof consequence,
under euiy circumstnaces, much less those herein involved.

The meagemess of the Trial Court's award is further high

lighted when one considers that Petitioner has additional

colligations for attorneys' fees as a consequence of the Trial

Court's inadequate award as well as an obligation to pay expert

Further, the Trialwitness fees and other expenses of trial.

and trust distributions over

in January, 1974, which distributions as

$30,000 in 1973 and a $6,200 distrib

the evidence shows,

will continue or increase,

fully set forth

the undistributed trust income

uAs more
infra

nder Points of Error 3 and 4,

JNG and TCG trusts constifrom the

*Lakes Monthly Installment and Interest Tables (5th Ed.)

26.

I
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27.ID
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until trial.

Finding of

aration)
from April. 1972 (date of sep

to $17,404.76 (Requested

of Law No. 5 IT 127,
This amounted

d conclusion24Fact No.

1301) .

an
failure

The Trial Court’s

-half of this amount

matter of law.

of s

But, e

of the patties.
community property

to award petitione

uch income

r even one assuming her shareven $20,500 as

squandered by Respondent. Rean£X
--Dallas

award petitionerof discretion as a failing to

community funds

is an abuse

such Income wasthat

(2) Byunder

award compel

ointed out in Lucas v^.

—Beaumont 1962, no

incorrect

writ) :

not community, which is

Trial Court'sin the
of

.W.2d 338 (Tex. Civ. App.

.W.2d 715 (Tex. Civ.Pride

diaparitios 505 SV. Reaney,law, the enormous

of abuse.the finding
, 318 S

writ) ;

the Court pAS 1974); Pride v

. Civ. App. -Dallas 1958, no365 S.W.2d 372 (Tex App.
761.30 as reimburs

undistributed

$128,696.32 for

trust

Lucas,
award Petitioner $78

share of thecommunity.he «».t. involved^- --«\:LrSe
in part for *SP°2a°fath5r of her children,
husband of appell^t and ^ when a man is

S: owes them ̂ toSSn to wHamily is considered
married the obUg^ion^W^^ himself, it
as a part of " ncy to allow suc^ a EgrBon

^ i?i!i
ITT F^P^TT^oqert’ T?Ssts t Trustees, Sec.

, D.C.

failing to(3) By

of the JNG

interest in the

trust
nent for her

and
trust income

communityher
undistributed

20-23 of this

.  3 andof Law Nos

See PP
the TCG trust.ofincome

,
ted Conclusions

Brief. (Reques
. Fulwiler, 419 S.W.2d

writ) : Cervante-

.  1903, writ

in Texas, S 379

4  [T 1301) . see Fulwil.H. i

.-Eastland 1965, no
251 (Tex. Civ. App376 trustundistributed

otherwise, the Trial Court

of 790 (Tex. Civ. App
depriving Petitioner

of reimbursement
or

V. Cervantes, 76 S.WIn addition to

income by way

further abused its

By failing to

disc

(1)

, Marital Riqh^ inSpeersdism'd).
.. urm use of Community

1974)} Annotation, —_ _

nischarqjng.

Grchndlna Ei3!i S SS^aHiSES
supplement'

.  1973) .

T-nrumbrance on

429 (1958),

(1967

following respects:

-half of Respondent's

received by Petitioner

retion in the

award Petitioner one

(1961, Supp.

in Tmproving orFunds

and above the Income
separate Proper^. SS.

54 A.L.R.26
Li

income over

, Supp

as

en or Charge

by a.L.R.2d La
Service

ter Case

29-

I

2B.00
O
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(4)
failing to award Petitioner the amount of $6«000

for the expert appraiaal aervices of Mr. Ray Parker

which aervicee were reasonable and necessary to

(7) By falling to award child support in an amount

sufficient to discharge Respondent's obligation

to support his children.

Fact Nos. 4, 5, 6, 7,

17, 18, and Conclusion of Law No.

130]) .

(Requested Findings of

8. 9, 10, 11, 12, 13, 14,

1  (T 125, 126,

Petitioner's preparation and prosecution of her

case and for the protection and preaervation of

her Interests in the estate of the parties (Re. quested

Conclusion of Law No. 8).

(5) By falling to award Petitioner the sum of $250

which amount was ■ reasonable and necessary fee

(8) By failing to award Petitioner a substantial amount

for the expert actuarial services of Mr. Bill Schnaer

of all of the property of the parti

By considering as the Findings of Fact

only the "equities

es.

requested by Respo

(9)
demonstrate

which servlees were necesaary to Petitioner in

the preparation and prosecution of her case and

for the protection and preservation of her interests

in the estate of the parties,

of Law No. 9 IT 131J).

(Requested Conclusion

ndent and Ignorin.

manner in whichthe cruel and grossly inequitable

Petitioner was treated by Respondent.

Anyone of these abuses of discretion would

of this case.
In view of all of the foregoing f

require reversal

collect!-

4* is clearly erroneous

of the evidence.

ailures,

the Trial Court's Conclusion of Law No.

and against the great weight and preponderance

(6) By falling to award Petitioner $40,000 for legal

services rendered through trial of this cause and

for each appeal which fees are reasonable

and clearly aupported by the evidence.

$7,500

(Requested
■y

Finding of Fact No. 39 and Conclusion of Law No. T^5^i"~conp^erIng“5ie facts and circumstances of this

il®? V'* *®P«®^ion of the parties and their respective

case,

2  [T 128, 130)) .I

a>

30.I

(
3) .
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3. THE TRIM. COURT ERRED BY REFUSING TO DETERMINE BOTH
THE CHARACTER AND THE VALUE OF EITHER THE COMMUNITY
OR THE SEPARATE PROPERTY OF THE PARTIES.

The division of the property of the parties was manifestly

unjust and unfair. See Dorfman v. Dorfman, 457 S.W.2d 417

(Tex. Civ. App.—Texarkana 1970, no writ). And consequently

Petitioner should be granted a retrial of all matters concerning

The Trial Court's multiple abuses of discretion stemmed

at least in part from the commission of a number of errors

the division of property, child support and fees, forthwith. of law. That Court pursuant to Article 3.63 of the Family

Code was obligated to decree an eguited)le division of the

marital estate of the parties.

S.W.2d 682 (Tex. Sup. 1959); Ex Parte Scott, 133 Tex. 1,

123 S.W.2d 306 (1939) Blancas v. Blancas; 495 S.W.2d 597

Williams v. Williams, 325

(Tex. Civ. App. —Texarkana, 1973 no writ); Henderson v.

Henderson, 425 s.w.2d 363 (Tex. civ. App.--San Antonio 1968,

writ diem'd). In order to do this both logically and as

a matter of law the Trial Court was obligated to determine

the character of the marital property as either separate

property or community property in accordance with Section

5.01 of the Code.* Davis V. Davis, 495 S.W.2d 607 (Tex. Civ.

♦section 5.01 Marital Property Characterized
(a) A spouse's separate property consists of:

(1) the property owned or claimed by the spouse before marri.-
(2) the property acquired by the spouse during marriage by gi

devise, or descent; and
(3) the recovery for personal Injuries sustained by the spous

during marriage,
(b) Community property consists of the property, other than separr

property, acquired by either spouse during marriage.
I

CO
hO
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The Trial Court ahall consider all of the facts

and circumatances shwn by the evidence and then

partition the community property . . . in tuch manner
as may be just and right. Hailey v. Hailey, 331
S.H.2d 299, 303 (Tex. Sup. Ct. 1960) (Emphasis
added).

And as the Court held in Baker v. Baker, supra,

"The Court, in a divorce action, must have in mind
the correct character and status of the property

as community or separate before any theory of divisior
is ordered. Blood v. Blood, 69 Wash 2d 660, 419
P2d 1006 (1966)} Shaffer v. Shaffer, 43 Wash. 2d

629, 262 P2d 763 (1953)." 496 P2d at 315

THE TRIAL COURT ERRED BY FAILING TO AWARD PETITIONER
ONE-HALF OF ALL UNDISTRIBUTED TRUST INCOME BENEFICIALLY
OWNED BY RESPONDENT.

App.--Dallas. 1973, writ dism'd).

315 (Sup. Ct. Wash. 1972)}

N.W.2d 760 (Sup. Ct. N.D. 1973),

See

Baker v. Baker, 498 P.2d

Ferguson v. Ferguson, 202

Despite Petitioner's request

for Additional and Amended Findings of Fact and Conclusions

of Law (T 123) and an extensive trial brief (Appendix 1), the

Trial Court made only a single finding of fact (No. 16, T 114)

concerning coimnunity property that certain furniture, autos

and a small retirement fund were community proper^. Thus,

with the exception of a few items of personalty of relatively

nominal worth, neither the character of the property contained

(ui not contained) in the marital estate nor its value was

4.

The community property nature of undistributed trust

income is a much debated but easily resolved issue.

Davis, Income Arising From Trust During Marriage i£ Community

(Nov. 1966)} Counts, Trust Income -

B.J. 851 (Nov. 1967).

See

Property, 29 Tex. B.J.

Separate or Community Property, 30 Tex.

The Trial Court's failure.dutciiiiined by the Court. (T 123).

to determine the character and value of the property was the

genesis of virtually every error set forth herein, including

the grossly unequal division of community assets in favor

of Respondent. While the Trial Court did find the value of

certain items of property in dispute, he never valued Respondent's

interest in any of the marital property.

Thus, the Court rendered itself unable to discharge its

statutory duty to either the Petitioner or the children by

virtue of having failed to determine and, therefore, having

necessarily■failed to consider these vital facts. The Texas

Supreme Court stated this obligation as follows:

To date, courts have had little problem holding that income

from a trust created by a third party for the

benefit of a party to a marriage is the community property

of the beneficiary and his spouse, if the income is derived

from dividends, rents or other sources which would normally

be considered community when earned by a married person from

distributed

J
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Community Property and the Law o£ TrustsBranBcomb and Miller,

Golden v. Alexander, 171 S.w.2d 328

F.2d 754 (5th

his separate property.

Sup. 1943); Commissioner v. Sims, 148

; McFaddin ̂  Commissioner, 148 F.2d 570 (5th Cir.

(Tex

Cir. 1945)

20 S.W.L.J. 699, 713 (1966) .

In the instant case

equitable interest in the corpus

Will of John Nance Garner (Pet Ex 1), which beneficial

terms of that Will.

Conclusion of Law No. 6 finding that Responde

it cannot be questioned that Respondent

of the trust establishe<i
has an

by the

interest he acquired by devise under the

(See Trial Court's

1945);
; commissioner Sncwden, 148 F.2d 579 (5th Cir.

148 F.2d 566 (5th Cir. 1945); Commissioner

1945)

Commissioner v. Porter

.2d 766 (5th Cir. 1935) ; Commissioner Terr^..V. Wilson, 76 F

69 F.2d 969 (5th Cir. 1934).

With regard to

reached in Texas

undistri

in Mercwas

"is the beneficial owner of an undivided interest in the estates

Garner, subject to defeasance,

such beneficial ownership in accumulate

interest

buted trust Income the same result
of John Nance Gamer and Tully C.

.  . (T 120)1 Clearly
antile National Bank v^ Wilsw,

—Dallas 1955, writ ref’d

Court of Civil Appeals

(Tex. Civ. App.

The decision of the Dallas

recently explained as follows:

income as well as the corpus is a preser^ properly

if such division is

279 S.W.2d 650

subject to division by the court even

and when distributed" basis.made on an

n.r.e.).

Implicit in thehas been

Trial Court’s

in this property is

only to his death prior to distribution, in which event his

of the Will, passes to his

as

Conclusion is that Respondent's beneficial int

benefical ownership, by the terms

eres

a completely vested equitable right, subjectThe principal contention which was made before
the circuit court to avoid the
of trust distributions as community was that t^
Income itself was the gift which ^e
had received from the settlor, and hence was separate
S?opI?S The refusal of the court to accept this
SrgSSent apparently stemmed f'°’?26B U S
Supreme Court decision of Irwin y. Gavi | -

as creating an interest in the fund.

The court held, therefore, that the equitable interest
ill the trust was Itself the subject matter of the

iieina this approach
that^the equitable interest of a married

is, therefore, community property.

gift,
reason

surviving children.

Respondent's unfettered rights to trust property as well a:

nature of these trusts is further emphasized

that neither trxost contains any spendthrift provisii

well as his right

the "flow through

by the fact

asand Respondent's ves

to receive distributed income,

hypothecation, and the claims of creditors.

ted equitable interest

is fully subject to alienation.

I

37.00
36.
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Trustee must either pey

trust or retein

cither the beneficiary

discretionThe Trustee has no

the
, under the will.While the discretion of the Trustee concerning the time

and amount of distributions is "uncontrolled" under the terms

Furthermore

beneficiary of each separateincome to the

distributed with the corpus to

out

it to bo

, if deceased, his children,

distribute income attributa

or

to

of the Will, the Trustee's prsotiof hss been to distribute

aibstouer sesilAle funds the benefioieries request, and,

(SF Suttlevinder Texas law, his discretion is not absolute
ble to Respondent’s

trust to anyone

Btate of Texas v. Rubion, 158 Tex. 43, (1957)} Rust else.232-3) .

RuBt, 211 S.H.2d 262 (Tex. Civ. App.—Austin 1948) aff'_d

147 Tex. 181, 214 S.H.2d 462} Lucas Vj^ Lucas, 365 S.W.2d

V.
detail below, the determination

will be discussed in more

whether property acquired

As

during marriage is community or
of

which the property is acquirethe method by
separate depends upon

Family Code SS.Oll

(1925).

Texas

RespoS.W. 799

372 (Tex. Civ. App.—Beau}nont 1962, writ dism'd)} Bogart,

S 560 (2d ad. 1960, Supp. 1973).Trusts ̂  Trustees

535, 273

beneficia

Arnold Leonard, 114 Tex.

income generated by his

of the JNG trust was not

ndent'sThe facts further evidence the "flow through" nature of

these trusts as is amply demonstrated by Trustee Suttle's

testimony in response to being queried concerning what factors

sidared in maXing diatrlbutlons.ti«- con

ownership of a portion of the corpus

or descent, but was "earned" from the
acquired by gift, devise

. Gsteley. 287 S.W.2d 193 (Tex.

it is "property possessed"

and is therefore "preaumed

While eome
Family Code 55.02.T

Lesaqe v.

—Waco 1956 , writ diam’d).

eeparate property.

Civ. App.

by Respondent during the marrisge
"1 haven't acted solely, exercised sole

discretion at all in the Tully C. Garner eatate,
nor have I exercised sole discretion in the John
Nance Gamer estate. 1 have always conaulted tha
heirs to see what thev~wanted and oeeired, Beeauae

n~w?B"their geH'el^ really, to make since ̂ ey
were the real ownera of the property. V>d, liKWiae,
when TT'cS5e~to dlstrlFuETons, it they wantea^mrIbution_s,
5STT.~aiev~Kar~to~clear it though the accountant
and as long aa we did not over-oiatribute, or as

it was wttKTn tTie terms of my discretion

5rtKe ̂ rf^of the 'wnT,~wK^ I approved giving
Sem"wKatever tHe estate couH afford each year^
iST'Suttle'ni^^ (Emphasis supplied)

inco™ 9....r.<:ed by l>..pOda.nt lnt.r..t in
and exploration

exasbe community property."to

of the

the trust corpus was

damage, these

rente, grazing leases

situation in HcFaddin v^ Commissioner. su£ra,

stated that:

due to royalties, bonuses

commingled with Incfunds were completely

,  interest, and oil leases.
Deali

a similar

ome from

ng with

the

Fifth Circuit Court of AppealsI

I
38.
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determining whether property is

In construing Section

of the State of Texas,

be appliefi in

[T]he taxpayers wore including
properties, and ev^ P^Lj^ficially to them, either
income from them, Moperty^in the same way

.eparate or as communi^ K them had the property
that it would have belonged ^n^rated bv themselves,
as

been deeded ̂  income from the property
The greater part years in question
during the years P«®®2ien it was commingled in a corunon
was community income. When it was cu ^

account idenat^V th«
the constituents had lost their^ident
fund becsioe coiwnunlty, . ● ● ● —

that are to

oeparate property
community property.or

16 of the Constitution15 of Article

court stated:the

The plain '>rir°ot^eSJbe'.“eei“^“wMch
of the ^acquest by the wife becomes

Srv“e*rirpLfte estate. The test
a portion of the wire ^ method by which
during ^ i?the method be by
the property is *®^'**-^®°* vife. then the Constituti
gift, devise or life's separate

^etett”r:e5;rSr.rt tn? .. iixea b,
the ConsUtution. 273 S.W. at

that Respondent's

JUG trust is other

Respondent.on

atlsfactory evidence
harden to prove by s

attributable to h

The

is interest in the

of the parties was
Inccme

coiranunity propertythan the
.  1965) ; Wilson Vj,

Speer's Marital

made no effort

of record exists

394 S.W.2d 780 (Tax. SupTarver,
of the separate property

law defining separate

See Texas

,  342 S.W.2d 565 (Tex.

201 S.W.2d 226 (1947).

trial RespondentAt
1).

ArUcle 16 speahs in terms607 WhileWilson, 145 Tex.

Rights in Texas

to trace

demonstrate in any way

Income of the

5399 (196

trust income an

to

JNG end TCG

wife it is clear that Texas

d thus, no evidence

of the

with regard to the husband.is the same

SS.Olj Hllley v» Hilley

property
commingled trust

community property.

the completelythat
Family Code

is other than
1961) J Arnold Leonard, suEra.

generated by the JNGSince the Income

 trusts Sup

341 , 277 S.W.2d 900 (1955) f Ri£Ei

- writ ref d) .

trust consisted
Ellis, 154 Tex.

of the trust corpus, and was

Hodge v.

Rlppy, 49 S.H.2d 494 (Tex.
not acquired by

for personal injuries,

AS the

Hilley supra:

—Austin 1932,Civ. App.

, the Texas Supreme

of earnings

, devise or descent, or for recovery

by definition, community property.

gift

such income is

Court's opinion

fundamental principles
pointed out above

. Leonard, sup^, sets out the

As

Texas Supreme

Arnold Vin

pointed out In Hil^ v-Court

I

00
cn

1
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I

.  . . Th« Trustees' ̂ eterminat^n as to what

s-£n-i£si±^^=s:„..
‘°d‘’S”I!£;rr«JSiL.°J ̂ 5 prop«/r...rv.. to d.tennlr

l?l^tloM of pt.»lu™, di.couot. .oa othot

remalndar Intaraat

undlBtributad Incoma l«.

and
to

, that portion of Respondent's

trust attributable to

Article XVI, Section 15, of the Constitu^on,
and Article 4614 of the etatutes define the wife a
eeparate property as that owned or claimed by her
before marriage and that acquired afterward by gift,
devise or descent. The husband's
„ defined in similar terms by Article 4613
Article 5.01(a)(1) and (2)]. Article 4619 (now
Article 5.01(b)) provides that all property acquired
by either the husband or wife during marriage, «*cept
Sat which is the separate property
be deansd community property. All marital
la thus either separate or community. If a^ulrM

before marriage by any me^od, or
aift, devise or descent, it is separate!
it is community. There are only two exceptions.
Fro^rW purcKased with separate funds _

is

LovS V. Robertson, 7 6* 56 hn>.I>®c. 41, "J**
property partitioned in the manner provided In^Articles
4624a and eeia-23, becomes separate property.
S.W.2d at 567-8 (Emphasis supplied)

With regard to the Tully C.

Oeaarleve Oamer Currie, is

of the trust, which

342

trust, the llfe-beneficieGamer

entitled only to the "net Inoome"

is defined in the Will of Tully C. Gamer

4

●1
li

Thus

in the TCG

like the undistributed income of the JNG

I*
trust, mode up of

not aoguired

community property

aeparate property.ry. earnings from Raspondent's

by gift, dsvioe or descent,

of the parties under the Co

and is hence

I nstitution and 55.01 of the Texas

All such undistributed
Hilley v^ Hilley, supra.Family Code,

income acquired by these trusts

by the following language:

after deducting the expenses of trust and any
ither withholding as is herein exprewly
for, shall pay over the remaining income, l.e., net
Income . . . . (Pet. Ex. 2)

during the marriage of these

at that time, and neither the

of the trusts could

Mercantile Nations

community property

settlor nor the Trustees

Arnold Vj. Leonard, supra!

see Davis, Income Arisin_g From Trusty

parties was

Legislature, the(
of the trust but not distributedI incoo»s generated by the oorpus

as "net inoone" to the

vested beneficial

life-ben

"corpue" or

change its statue.

Bank V. Wilson, supra.
eficiary becomes pert of ther

l
interest of the teaainder-beneficiarlee. B.J. 901,

This Includes the amount of "expanses

29 Tax
During Marriage la Communis Proper^.

Branscomb and Miller, supra975-976 (1966) I
spent to maintain, improve

the beneficial remainder

other withholding," which,

described therein as follows:

, at 723-725.
I I

charges and encumbrances on

as well SB the
^d pay
IntereitB or "corpus,

provided in the Will,
I

CO

I
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1965} J Dav^

Schmidt
365 S.W.2d 643 (Tex

. Civ. APP*
—Dall

V. BlaXal^Harrini
as 1973) Ithat undlatributea

M»>rcantila

Court specifically

1970) I

V. Pavia , 495

V. Schmidt I 261 S

writ ref'd), and cases

S.W.2d 6

.H.2d

the proposition

is found in

, wherein the

07 (Texuthority for
—Calves ton. 1953,Additional a

B92, (Tex. Civ. App-

cited therein.

ommunity propertyis c
trust income

National DanX v^

held that:

.  Wilson, Bupr^
held that the

not change
th

consistently
courts have

control property

Texas

the right to

the earnings

eFurther,
does

material .
^ undistributed
the^ands of

the
control

her property

See Gohlman,

of

1°";™ trot, the

the trustee is

653-654 (Emphasis auppH ●
the fact that

his separate property,

ach trust corpus.

holding la based upon

, owns, as

the right toabsence

therefrom, nor can
ofnature of his or

deprive a spouse

Herring V;.. Blak

be used to
in another

eley., suEia.

in the income.

fL

while the Trustees

.  808 (1925).rights
548, 273 S.W114 Tex.

and TullyGarner
of the John Nance

(albeitexclusive

control
unexercised)

, they

in the income

Thus,

C. Garnet es

of the Income

t
described above, this

the beneficiary. Respondent here

banaficlal interest in e

As

eeeted

ates may have

arising from

of these trusts

Interest

the corpus

of Respondent

u,us deprive Petitloeer

8
● present the statusall earnings from

But

cannot change of herlike

community estate.

this property,

of theis part

generated by

.eparste property.

Buckler Ve

Income

, Buck
see

Worth, 1967 writ diam‘

ler

,  and

And yet it is

mmunity property that petitioner

which

Trial

as CO cleat
abundantly

to this

-Fort
.W.2d 514 (Tex. Civ. App.-

Bgendthri_ftincome from a

thereto,

deprived of all

fairly presume

of

rights trust Income

had the

, 424 S
her rights

would not have
d) involving happened

was

community property,

the trust

one may as
terised such income

’6 equitable

the Mill o

of John Nance

title to

f Joh
trust under

the death

reduce thistrust. charac
court properlycannot

the parties

n Nance

matter thatdoes it
aummarixe. Respondent

of pension,Nor
in the case

and retirement funds,

of the parties

into existence.

AS

th

immediate possession.
TO

to theirincome the
his separate

vested in him upon

remainder

trust likewise

in

i

Garner,

of the Tully

death of Tully C.

corpus
profit sharing plans

and the rights
nterest

vested upon

in t

annuitiesI ereto
Gamer

he corpusof the income

tablisbed
when

00 andstatus
His equitableCO

the income comesI theI
though itagei es even

husband and wife at

in that property C. Gamerexist00
community rights

duced to poss

t»00

ession by the

Busby. V ● bnsby_
,

c^not be re

time of divorce.the

 457 S.W.2d 551 (Tex.
45.
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In both instances, the Trustee{8) hold mere legal and divide it accordingly constitutes clear reversibleGamer. asset

Williai»s V. Thompson, 375 S.W.2d 4B9 (Tex. Civ. App.

Houston 1964) ; Rust v. Rust, supra, Schmidt Vj, Schmidt, su£ra.

state that the Trustees

title.

though the trust instruments may

error.

Undistributed Income Accumulated The Trust,

the property in the JNG Trust generated income,

all earnings and increases were deposited by Louise H. Bunting,

bookkeeper for the trusts, in a checking account at the First

Into another account at the

A*

As

State Bank of uvalde, Texas.

have "uncontrolled discretion" to handle the funds generated

by the corpus, including the determination as to distribu-

hold that the Trustee does not have absolute

Even

tion, the Texas cases

discretion.

Rust V. Rust, supra;

Civ. App.--Beaumont 1962).

such uncontrolled discretion is exercised even if it was

State Rubion, 308 S.W.2d 43 (Tex. Sup. 1957

Lucas V.

no

);

Lucas, 365 S.W.2d 372 (Tex.

And the fact of the matter is that

same bank, Mrs. Bunting put all of the earnings and increases

attributable to the property of the Tully C. Garner Trust

While some of this income was attributable to

capital"

(SF 209-10).

oil and gas royalties and bonus payments and other

items, the vast majority of the earnings of each trust corpus,

shown by the schedules attached to the fiduciary Income

tax returns (Pet. Ex. 13-23), was normal income from the

aa

available. (SF Suttle, supra)

Respondent's vested equitable interests in the trust corpus

acquired by devise during the marriage, and are thua,

the extent commingled with community property, his

The undistributed income attributable

were

except to

separate property,

to rents, grating leases, oil leases,

interest in each trust corpus arising during the marriageto his

property, attributable

and hunting leases.

When this community income was commingled in the

bank account for each trust with other funds of the

that the constituents had completely lost their

Tarver v. Tarver,

was not acquired by a method which would establish its character

separate property of Respondent, and, therefore was and

is community property of the parties to this marriage,

difference that the income was not distributed or

cannot be reduced to possession by Respondent. It is and remains

as

It

makes no

1
single

00
VO trust, BO

identity, the whole fund became community.

8U£ra; Krueger v. Williams, 163 Tex. 545, 359 S.W.2d 48 (1962);

Wilson v. Wilson, 201 S.W.2d 226 (Tex. Sup. 1947). See Speer’s

I 1

AndSee Davis, supra, at pp. 976-977.

total failure to find as a matter of either

the undistributed income as a community

Marital Rights in Texas S392 (1966 Supp. 1974), and casescommunity property,

the Trial Court's cited therein.

fact or law that

47.

46.
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account in the First State Bank of Uvalde, Texas, and that

all of undistributed income of the TCG trust was likewise

deposited in that checking account, and thus, were, as pointed

out above, consnunity property. Since the inception of each

trust, large amounts of these funds have been used to pay

Federal Estate Taxes, State Inheritance Taxes, local ad valorem

taxes, and repair, maintenance and improvement of the trust

corpus (See, e.g.. Pet. Ex. 5-12 and 3B-170 which are.the

Estate Tax Returns and the monthly income and disbursement

statements, respectively). Vfhere community funds were used

to pay charges, encumbrances, or interest to which the separate

property of the husbzmd is subject, or where community funds

are used in making improvements on separate property of the

husband, such payments are an equitable charge on the separate

estate of the husband in favor of the. community, and the coiwnunit

account into which all moneys generated byFrom the bank

of the JNG Trust were deposited, were paid variousthe corpus

expenses of the trust, including Federal Estate Taxes, State

,  local ad valorem taxes, and repair and maintenanceInheritance Taxes

of the property, as well as distributions to Respondent and

On January 31, 1974, the balance

One-third of this money as

undistributed income retained

community property of the parties.

the other beneficiaries.

in this account was $33,808.51.

well as one-third of all other

by the trust was

interest

alternatively. Respondent should have

amount equal to at least one-sixth of this amount, i^,

-half of their one-third, under such terms and conditions

and Petit

should have been recognized by the Trial Court,

bean ordered to pay Pe

an

one

ioner's

titioner

or

under these circumstances.the Court deemed just and proper

reflected by the Trial Court's refusal to

as

estate of the parties is entitled to reimbursement upon dissoluti

Speer's Marital Rights in Texasof the community by divorce.

Unfortunately, as
the

finding of fact and conclusion of law.make requested

Trial Court chose effectively to award Respondent all such S379 (1961, Supp. 1974)} Annotation, Use of Community Funds

in Improving or Discharging Encumbrance on Separate Property,

as Groxmding Right to Reimbursement, Lien or Charge, 54 ALR2d

429 (1957), as supplemented in ALR2d Later Case Service (1967,

evidence to support such a result.*moneys without any

Used to Pay Expenses IncidentUndistributed Income
the Maintenance of the Trust.to

B.

It is undisputed that all of the funds generated

deposited in the checkingof the JNG trust, were

Supp. 1973).

by the corpus
1

result would necessarily obtain
(See*Por the same reasons, the same

with regard to the $61,341.99 in the TCG trust account.
Tr. 116, Finding of Fact No. 21.)

49.O
I
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petitioner proved the amount of reimbureement

of the TCG trust Petitionei

of the JNG trust

be 573,126.55* and in the casedue toBy State and Federal law, estate taxes, inheritance

taxes and local ad valorem taxes become charges against and

encumbrances on the property in the estate and subject to

ad valorem taxation. In the case of an encumbrance on separate

the amount to be $118,472.65.*

the right to reimbursement is an equity, mathematical

Fulwiler V.

-Eastland 1965,

in its determination is not required.

proved

Since

certainty

property paid with coimunlty funds, the measure of reimbursement

is the amount expended from such funds.

Cervantes, 76 S.H. 790 (Tex. Civ. App. 1903, writ dism'd).

Ibid? Cervantes v.

Fulwiler, 419 S.W.2d 251 (Tex. Civ. App.-

Nevertheless, mathematical certainty is hardly

that the Trial Court effectively

no vfrit) .

necessary

but erroneously forced

right, vorth over 5200,000 for 550,000 p.id over  . 10 ye.r

to demonstrate

Petitioner to relinquish reimbursementFor community funds expended in improving separate property,

the measure of reimbursement is, in ordinary circumstances,

the enhancement in value resulting to the property from the

Ibid. As can be seen from the exhibits in thisimprovements,

period.

case, the properties which constitute the corpus of the JMG

and TCG trusts have increased in value substantially since

(Compare Pet Exs

6 and 9 (Federal Estate Tax Returns) which valued the ranch

properties at approximately $1,840,000 with the Trial Court’s

Findings of Fact No. 20 (T 114) which finds the value of

these same properties to be $5,520,000.]

as a matter of law should, however, be limited to the amount

the trusts were created to date of trial.

Reimbursement

hand in Jan. 1974 (Finding of Fact No. 21 T 118) rrom

to «fi.ct di.tri0uu

to Respondent’s mother. See Tables __5  end     _£—

is
on

See Collins v. Bryan, 88 S.W.

1905); Cone v. Cone, 266 S.W.2d 480

of the coimnunlty funds used.

432 (Tex. Civ. App.

(Tex. Civ. App.—Amarillo 1953, writ dism’d). In the case

51.
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