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BUILDING BLOCKS OF EVIDENCE©

by

Richard R. Orsinger
Board Certified in

Family Law and Civil Appellate Law
by the Texas Board of Legal Specialization

I.  SCOPE OF ARTICLE.  This Article
discusses the building blocks of evidence.  This
includes preserving error, making objections,
offer of proof, authentication, best evidence
rule, hearsay, offer for limited purpose,
government records, business records, judicial
notice, impeachment by prior inconsistent
statement, and the rule of optional
completeness.

II.  INTRODUCTION.  In this Article, TRCP
 = Texas Rules of Civil Procedure; TRCE =
Texas Rules of Civil Evidence (effective prior
to March 1, 1998); TRE = Texas Rules of
Evidence (became effective on March 1, 1998);
TRAP = Texas Rules of Appellate Procedure
(the current TRAPs became effective on
September 1, 1997); TCP&RC = Texas Civil
Practice & Remedies Code; and FRE = the
revised Federal Rules of Evidence, effective
December 1, 2000.

III.  GENERAL REQUIREMENT TO
PRESERVE COMPLAINT

The general requirement that complaints on
appeal be preserved in the trial court is set out at
TRAP 33.

RU L E  33.  PR E S E RVAT I ON  OF

APPELLATE COMPLAINTS

33.1 Preservation;  How Shown.

(a) In general.  As a prerequisite to
presenting a complaint for appellate
review, the record must show that:

(1) the complaint was made to the
trial court by a timely request, objection,
or motion that:

(A) stated the grounds for the
ruling that the complaining party sought
from the trial court with sufficient spec-
ificity to make the trial court aware of
the complaint, unless the specific
grounds were apparent from the context; 
and

(B) complied with the require-
ments of the Texas Rules of Civil or
Criminal Evidence or the Texas Rules of
Civil or Appellate Procedure;  and

(2) the trial court:

(A) ruled on the request, objec-
tion, or motion, either expressly or
implicitly;  or

(B) refused to rule on the
request, objection, or motion, and the
complaining party objected to the
refusal.

(b) Ruling by operation of law.  In a
civil case, the overruling by operation of
law of a motion for new trial or a motion
to modify the judgment preserves for
appellate review a complaint properly
made in the motion, unless taking
evidence was necessary to properly
present the complaint in the trial court.

(c) Formal exception and separate
order not required.  Neither a formal
exception to a trial court ruling or order
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nor a signed, separate order is required
to preserve a complaint for appeal.

Error is not preserved for appellate review
where a party fails to present a timely request,
objection or motion, state the specific grounds
therefor, and obtain a ruling. Bushell v. Dean,
803 S.W.2d 711 (Tex. 1991); Celotex Corp. v.
Tate, 797 S.W.2d 197 (Tex. App.--Corpus
Christi 1990, no writ).

IV.  MAKING OBJECTIONS

A.  Valid Complaint

1. To be valid, specific grounds for the objec-
tion must be stated or must be apparent from the
context of the objection. Miller v. Kendall, 804
S.W.2d 933 (Tex. App.--Houston [1st Dist.]
1990, no writ); Olson v. Harris County, 807
S.W.2d 594 (Tex. App.--Houston [1st Dist.]
1990, writ denied); McCormick v. Texas Com-
merce Bank Nat. Ass'n., 751 S.W.2d 887 (Tex.
App.--Houston [14th Dist.] 1988, writ denied),
cert. denied, 491 U.S. 910; Greenstein, Logan
& Co. v. Burgess Marketing, Inc., 744 S.W.2d
170 (Tex. App.--Waco 1987, writ denied).

2. The complaint raised on appeal must be the
same as that presented to the trial court.  Com-
monwealth Lloyd's Ins. Co. v. Thomas, 825
S.W.2d 135 (Tex. App.--Dallas 1992), agreed
motion to dismiss and vacate granted, 843
S.W.2d 486 (1993); Pfeffer v. Southern Texas
Laborers' Pension Trust Fund, 679 S.W.2d 691
(Tex. App.--Houston [1st Dist.] 1984, writ ref'd
n.r.e.).

3. Global objections, profuse objections, or
those overly general or spurious in nature,
preserve no error for review. Smith v. Christley,
755 S.W.2d 525 (Tex. App.--Houston [14th
Dist.] 1988, writ denied) (dealing with
objections to the jury charge).

4. An objection is sufficiently specific if it
allows the trial court to make an informed ruling
and the other party to remedy the defect if he

can. Lassiter v. Shavor, 824 S.W.2d 667 (Tex.
App.--Dallas 1992, no writ).

B.  Timely Asserted

1. Failure to object as soon as preliminary
hearing evolved into bench trial of merits of
case waived error.  Lemons v. EMW Mfg, Co.,
747 S.W.2d 372, 373 (Tex. 1988).

2. To argue on appeal that the trial court did
not follow the law, the complaining party must
have presented the legal argument in the trial
court.  Hardeman v. Judge, 931 S.W.2d 716,
720 (Tex. App.--Fort Worth 1996, writ denied)
(failure to argue in trial court applicability of
Probate Code § 821 precluded arguing that
point on appeal).  Objections to trial court's
actions creating a constructive trust, and award-
ing attorney's fees, raised for first time on
appeal, were too late.  Murphy v. Canion, 797
S.W.2d 944 (Tex. App.--Houston [14th Dist.]
1990, no writ).  See also Mark Products U.S..
Inc. v. Interfirst Bank Houston, N.A., 737
S.W.2d 389 (Tex. App.--Houston [14th Dist.]
1987, writ denied) (motion to compel answers
to deposition questions waived by failing to
request continuance of summary judgment
hearing).

3. An objection to evidence previously admit-
ted without objection is too late. Port Terminal
R.R. Assn. v. Richardson, 808 S.W.2d 501 (Tex.
App.--Houston [14th Dist.] 1991, writ denied).

4. But a "one question delay" in making
objection, to avoid calling attention to plaintiff's
reference to insurance and thereby aggravating
the harm, was acceptable.  Beall v. Ditmore, 687
S.W.2d 791 (Tex. App.--El Paso 1993, writ
denied) (“[I]t is clear from a simple reading of
Texas law, that objections, in order to be
considered timely, must be . . . interposed at
such a point in the proceedings so as to enable
the trial court the opportunity to cure the error
alleged, if any. ‘Timeliness’ defies definition
and generally the question of what is timely or
otherwise must be left to the sound discretion of
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the trial judge, but such objection need not be
immediate.”).

5. And the trial judge can show mercy.  In
Keene Corp. v. Rogers, 863 S.W.2d 168, 178
(Tex. App.--Texarkana 1993, no writ), the trial
court admitted an exhibit, but then permitted a
party to make an objection to the exhibit, and
the objection was treated by the appellate court
as timely.

6. Object each time the evidence is offered.
Celotex Corp. v. Tate, 797 S.W.2d 197 (Tex.
App.--Corpus Christi 1990, no writ).

7. It is possible to object too early. Bushell v.
Dean, 803 S.W.2d 711 (Tex. 1991) (objection to
entirety of expert's testimony at outset did not
preserve error where trial court asked counsel to
reurge later).

C.  Secure Ruling.  An objection must be
overruled in order for it to preserve error for
review. Perez v. Baker Packers, 694 S.W.2d
138, 141 (Tex. App.--Houston [14th Dist.]
1985, writ ref'd n.r.e.); Cusack v. Cusack, 491
S.W.2d 714 (Tex. Civ. App.--Corpus Christi
1973, writ dism'd); Webb v. Mitchell, 371
S.W.2d 754 (Tex. Civ. App.--Houston 1963, no
writ).

D.  Let the Record Reflect

1. The party complaining on appeal must see
that a sufficient record is presented to the
appellate court to show error requiring reversal.
New TEX. R. APP. P. 33.1(a). Petitt v. Laware,
715 S.W.2d 688 (Tex. App.--Houston [1st Dist.]
1986, writ ref'd n.r.e.).

2. Without a written motion, response, or
order, or a statement of facts containing oral
argument or objection, the appellate court must
presume that the trial court's judgment or ruling
was correct and that it was supported by the
omitted portions of the record. Christiansen v.
Prezelski, 782 S.W.2d 842 (Tex. 1990). See also
J-IV Investments v. David Lynn Mach., Inc., 784
S.W.2d 106 (Tex. App.--Dallas 1990, no writ).

3. Ordinarily an oral ruling by the trial court,
that is reflected in the statement of facts,
preserves appellate complaint.  However, in
Soto v. Southern Life & Health Ins. Co., 776
S.W.2d 752, 754 (Tex. App.--Corpus Christi
1989, no writ), and in Pierce v. Gillespie, 761
S.W.2d 390, 396 (Tex. App.--Corpus Christi
1988, no writ), the appellate court declined to
review the trial court's oral denial of a motion
for instructed verdict, because that action was
not reflected in a written order or in the
judgment.  This anomaly has been cured by new
TRAP 33.1(c), which provides: "Neither a
formal exception to a trial court ruling or order
nor a signed, separate order is required to
preserve a complaint for appeal.

V.  OFFER OF PROOF OF EXCLUDED
EVIDENCE.  If the trial court excludes
tendered evidence, the party who wishes to
complain on appeal about the exclusion must
make an offer of proof, so that the statement of
facts reflects the evidence that was excluded. 
TRE 103(a)(2).  The offering party must make
its offer of proof outside the presence of the
jury, as soon as practical, but in any event
before the court's charge is read to the jury. 
TRE 103(b).  The trial court can add any other
or further statement which shows the character
of the evidence, the form in which it was
offered, the objection made, and the ruling
thereon.  The offer can be in the form of counsel
summarizing the proposed evidence in a concise
statement, but at the request of a party the offer
must be in question and answer form.  TRE
103(b).  No further offer need be made.  Mosley
v. Employer Cas. Co., 873 S.W.2d 715, 718
(Tex. App.--Dallas 1993, writ granted) (in order
to complain on appeal about the refusal to admit
evidence, the proponent must make an offer of
proof or bill of exceptions to give the appellate
court something to review); Palmer v Miller
Brewing Co., 852 S.W.2d 57, 63 (Tex. App.--
Fort Worth 1993, writ denied) (party com-
plaining that trial court would not permit a party
to pose a particular question on cross-
examination failed to preserve error, because
the proponent did not elicit from the witness, on
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bill of exception, what his answer to the
question would have been).

VI.  AUTHENTICATION REQUIREMENT. 
 No evidence is admissible unless it has been
authenticated.  This authentication requirement
is met by evidence sufficient to support a
finding that the matter in question is what its
proponent claims.  TRE 901.  Typical forms of
authentication are by testimony of a witness
with knowledge, lay opinion on genuiness of
handwriting, identification of a voice by
someone who has heard the speaker speak, etc. 
TRE 901(b).

Some documents are self-authenticated: 
domestic government documents under seal, or
if not under seal then attested to under seal by a
public officer that the signer had the capacity
and the signature is genuine; foreign public
documents which are attested and certified as
genuine; certified copies of public records;
official publications; newspapers and
periodicals; trade inscriptions showing
ownership, control or origin; acknowledged
documents; commercial paper; and business
records accompanied by "business records
affidavit."  TRE 902 ("Self-Authentication").

TRCP 193.7 party in response to written
discovery are automatically authenticated
against the producing party for pretrial purposes
or trial, unless the producing party makes an
objection with 10 days of notice that the
document will be used.

It should be noted that merely
authenticating a document does not guarantee
its admissibility.  See Wright v. Lewis, 777
S.W.2d 520, 524 (Tex. App.--Corpus Christi
1989, writ denied) (despite the fact that a letter
was authenticated, the letter was not admissible
because of the hearsay rule).

VII.  BEST EVIDENCE RULE.  The "best
evidence rule" provides that ordinarily you must
use the original writing, recording or
photograph to prove the contents of that writing,
recording or photograph.  The rule governs (i)

the use of copies, and (ii) the use of oral
testimony to prove the contents of a writing. 
TRE 1002.  A duplicate may be used unless (1)
a question is raised as to the authenticity of the
duplicate, or (2) the use of the duplicate under
the circumstances would be unfair.  TRE 1003. 
An original is not required if:  the original has
been lost or destroyed (except by the offering
party in bad faith), or the original cannot be
obtained, or no original is in Texas, or the
opponent, after having been put on notice of the
need for the original, does not produce it.  Also,
the original is not required if the item relates
only to collateral matters.  TRE 1004.

Public Records.  The contents of public records
can be proved by a certified copy (see TRE
902), or a copy authenticated by the testimony
of any witness who has compared the copy to
the original.  TRE 1005.  Only if neither of
these sources is available can other evidence of
contents can be given.  TRE 1005.  However, in
a 5-4 decision, the Court of Criminal Appeals
held that it was permissible for a trial court to
admit a faxed copy of a certified copy of a
judgment that was faxed by a county clerk to a
district clerk.  Englund v. State, 946 S.W.2d 64
(Tex. Crim. App. 1997).  The faxed copy was
treated the same as if it had been a photocopy.

Business Records.  Copies of business records
can be authenticated by the testimony of the
custodian of the records or other qualified
witness.  See TRE 803(6).  Authentication can
also be done by affidavit, as provided in TRE
902(10).  Computer records have a specific
provision:  TRE 1001(3) provides that "[i]f data
are stored in a computer or similar device, any
print-out or other output readable by sight,
shown to reflect the data accurately, is an
'original'."

Summaries.  The use of a summary ordinarily
would violate the best evidence rule.  TRE 1006
creates an exception to the best evidence rule,
for summaries.  Under TRE 1006, a summary of
the contents of voluminous writings, recordings,
or photographs, is admissible where those
underlying items cannot be conveniently exam-
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ined in court, and the underlying items are
themselves admissible.  However, the underly-
ing items, or duplicates of them, must be made
available to the opposing party, to examine or
copy at a reasonable time and place.  The court
can order that the underlying items be produced
in court.  See Aquamarine Assoc. v. Burton
Shipyard, Inc., 659 S.W.2d 820 (Tex. 1983).  If
the underlying records are in evidence, the court
can exclude the summaries as being cumulative. 
Parker v. Miller, 860 S.W.2d 452, 458 (Tex.
App.--Houston [1st Dist.] 1993, no writ).

Cases.  See Ford Motor Company v. Auto
Supply Company, Inc., 661 F.2d 1171, 1176
(8th Cir.1981) (trial court properly admitted into
evidence product line profitability analyses
made annually and compiled from numerous
"spread sheets"); Rosenberg v. Collins, 624 F.2d
659, 665 (5th Cir.1980) (trial court properly
admitted a summary of the commodity firm's
yearly trading activities); Black Lake Pipe Line
Co. v. Union Construction Co., Inc., 538
S.W.2d 80, 92 (Tex.1976) (a proper predicate,
as business records, must be laid for the admis-
sion of the underlying records used to prepare a
summary); Curran v. Unis, 711 S.W.2d 290,
295 (Tex. App.--Dallas 1986, no writ) (income
tax returns are an annual summary of the
profitability of the business); c.f. McAllen State
Bank v. Linbeck Construction Corp., 695
S.W.2d 10, 16 (Tex.App.--Corpus Christi 1985,
writ ref'd n.r.e.) (trial court admitted into evi-
dence two computer printout summary
breakdowns, each a summary of underlying
labor and material records; the court held that
the printouts were entitled to be treated as
business records, and not just as summaries of
business records).

If the underlying records are government
records or business records, they must be
properly authenticated before summaries of
those records would be admissible.  If the
underlying records are hearsay, or contain hear-
say, then the summary is admissible only if
hearsay exceptions are met.

VIII.  THE HEARSAY RULE.  Hearsay is "a
statement, other than one made by the declarant
while testifying at the trial or hearing, offered in
evidence to prove the truth of the matter
asserted."  TRE 801(d).  By special definition,
a "prior statement by witness," "admission of a
party-opponent," and "depositions" in the same
case are not hearsay.  TRE 801(e).  A "state-
ment" is (i) an oral or written verbal expression
or (ii) nonverbal conduct of a person that is
intended to substitute for a verbal expression. 
TRE 801(a).  A "declarant" is a person who
makes a statement.  TRE 801(b).

Sometimes parties will attempt to circumvent
the hearsay rule by offering indirect proof of an
out-of-court statement.  In Head v. Texas, 4
S.W.3d 258 (Tex. Crim. App. 1999), the Court
of Criminal Appeals held that the hearsay rule
did not preclude a question as to whether certain
out-of-court statements were consistent with a
statement that had been admitted into evidence. 
The Court analogized to an earlier decision
regarding the offer of subsequent conduct based
upon an out-of-court statement.  In the earlier
case, a witness was asked what he did in
response to a statement, and the witness said
that he began looking for a black male, with a
ski mask.  Since the content of the out-of-court
statement was an “inescapable inference” from
the description of subsequent behavior,
admitting the subsequent behavior transgressed
the hearsay rule.  Applying that rule to the Head
case, the court determined that the content of
the testimony that out-of-court statements were
consistent with other evidence received by the
jury did not produce an inescapable conclusion
about the substance of the out-of-court
statements. 

IX.  HEARSAY WITHIN HEARSAY.  TRE
805 provides that hearsay included within
hearsay is not excluded under the hearsay rule if
each part of the combined statements conforms
with an exception to the hearsay rule.  In
Almarez v. Burke, 827 S.W.2d 80, 82-83 (Tex.
App.--Fort Worth 1992, writ denied), the court
admitted an excited utterance within an excited
utterance.  Another example would be medical
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records, proved up by the hospital's custodian of
the records under TRE 803(6).  The medical
records may meet the business-record exception
to the hearsay rule, but hearsay contained in the
medical records must meet an exception to the
hearsay rule, or that hearsay must be redacted
from the records.  An example would be
medical records containing statements made for
purposes of medical diagnosis or treatment,
which is an exception to the hearsay rule under
TRE 803(4).

X.  OFFER FOR LIMITED PURPOSE. 
Limited admissibility is covered in TRE 105. 
The rule arises when evidence is admissible for
some purposes but not others, or admissible
against some parties but not all parties.  Where
evidence is admissible for some purposes, but
not generally, and the offer of the evidence is
made generally, without limitation as to its use,
the trial court should exclude the evidence.  If
the offer is made generally, opposing counsel
should object to its admissibility on appropriate
grounds.  If the objection is sustained, the
proponent should re-offer the evidence "for a
limited purpose."  If accepted by the trial court
for a limited purpose, the opponent should move
the court for a limiting instruction, whereby the
court would instruct the jury that it can consider
that evidence only for a limited purpose, and no
other.  Larson v. Cactus Utility Co., 730 S.W.2d
640, 642 (Tex. 1987) ("Where tendered
evidence should be considered for only one pur-
pose, it is the opponent's burden to secure a
limiting instruction"); see Rankin v. State, 974
S.W.2d 707, 712 (Tex. Crim. App. 1998)
(waiting until jury charge stage to instruct jury
is too late; court should instruct jury at the time
the evidence is received).  If the opposing party
does not seek such a limiting instruction, the
evidence is received for all purposes, even if it
was offered only for a limited purpose.  Garcia
v. State, 887 S.W.2d 862, 878 (Tex. Crim. App.
1994); Cigna Ins. Co. v. Evans, 847 S.W.2d
417, 421 (Tex. App.--Texarkana 1993, no writ)
(where document was read into evidence
without a limiting instruction, it was in evidence
for all purposes); Wal-Mart Stores, Inc. v.
Berry, 833 S.W.2d 587, 595 (Tex. App.--

Texarkana 1992, writ denied) (party could not
complain that excluded evidence met state-of-
mind exception to hearsay rule when the party
made only a general offer of the evidence, and
not an offer for the limited purpose of showing
state-of-mind).  See Texas Commerce Bank v.
Lebco Constructors, Inc., 865 S.W.2d 68, 76
(Tex. App.--Corpus Christi 1993, writ denied)
(evidence admitted for the limited purpose of
punitive damages could not be used on appeal to
support the verdict on actual damages).

Using hearsay as an example, the sequence is as
follows:

Proponent offers hearsay for all purposes.

Opponent objects based on hearsay;
objection is  sustained.

Proponent reoffers the hearsay for limited
purpose.

Opponent renews hearsay objection.

Court overrules hearsay objection.

Opponent requests limiting instruction.

XI.  STATE OF MIND EXCEPTION TO
HEARSAY RULE.  TRE 803(3) creates an
exception to the hearsay rule for statements of
the declarant's then existing mental, emotional,
or physical condition, except where offered to
prove the fact remembered or believed, unless
such fact relates to the execution, revocation,
identification, or terms of the declarant's will. 
Under the Rule, the comment must relate to a
then-existing state of mind, emotion, sensation,
or physical condition, not a prior one.  Included
would be intent, plan, motive, design, mental
feeling, pain, or bodily health.  The exception
ordinarily does not permit the admission of a
statement of memory or belief to prove the fact
remembered or believed.  Such an offer will,
therefore, ordinarily be for a limited purpose.

TRE 803(3) finds frequent use in cases involv-
ing children.  In Huber v. Buder, 434 S.W.2d
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177 (Tex. Civ. App.--Fort Worth 1968, writ
ref'd n.r.e.), a witness was permitted to relate
what three children said about which parent
they wanted to live with.  Accord, Melton v.
Dallas County Child Welfare Unit, 602 S.W.2d
119, 121 (Tex. App.--Dallas 1980, no writ),
which held that a child's preference on custody
fits the state-of-mind exception to the hearsay
rule.  In Ochs v. Martinez, 789 S.W.2d 949, 959
(Tex. App.--San Antonio 1990, writ denied),
out-of-court statements by a girl regarding
sexual abuse by her step-father were inadmissi-
ble since they related to past external facts or
conditions rather than present state of mind.  In
Posner v. Dallas County Child Welfare Unit,
784 S.W.2d 585 (Tex. App.--Eastland 1990,
writ denied), an adult was permitted to relate a
comment she overheard a child make regarding
sexual abuse.  In Baxter v. Texas Dep't. of
Human Resources, 678 S.W.2d 265 (Tex. App.-
-Austin 1984, no writ), a witness was permitted
to relate a child's statements that he had been
beaten and was afraid of more beatings, and
further that he had seen his parents'
pornographic materials.  In James v. Tex. Dep't
Hum. Resources, 836 S.W.2d 236, 243 (Tex.
App.--Texarkana 1992, no writ), statements by
the children indicating that they had been
sexually abused did not meet the state of mind
exception.  Similarly, in Couchman v. State, 3
S.W.3d 155 (Tex. App.–Fort Worth, 1999, pet.
ref’d),  statements of a 5-year old girl, that a
man had molested her, were inadmissible under
the state of mind exception, but were admissible
under the TRE 803(2) excited utterance
exception.  In this case, the excitement causing
the utterance was the child’s burning sensation
when taking a bath after the fact, rather than the
alleged incident itself.

See generally Chandler v. Chandler, 842
S.W.2d 829, 831 (Tex. App.--El Paso 1992, writ
denied), involving a husband's allegation that
the wife had defrauded him into thinking that
her prior Mexican marriage had been dissolved
by a Mexican divorce.  The court said that it
was not error to permit the wife to testify that a
Mexican judge had pronounced her divorced
from her first husband, since the information

was offered to show the wife's state of mind--
not the truth of the matter stated, and also
because testimony is hearsay when its probative
force depends in whole or in part on the
credibility or competency of some person other
than the person by whom it is sought of be pro-
duced, and the competency or credibility of the
Mexican judge was not in issue.  The Court
went on to say that the evidence was admissible
to show wife's state of mind, as regards whether
she defrauded husband about the termination of
her prior marriage.

Where evidence is excluded on the ground of
hearsay, and the proponent wishes to meet the
state of mind exception to the hearsay rule, the
proponent must reoffer the evidence for the
limited purpose of showing state of mind.  Ab-
sent such a limited offer, the proponent cannot
argue on appeal that it was error to exclude the
evidence.  Wal-Mart Stores, Inc. v. Berry, 833
S.W.2d 587, 595 (Tex. App.--Texarkana 1992,
writ denied).
  
See generally Lehman v. Corpus Christi Nat.
Bank, 668 S.W.2d 687, 689 (Tex. 1987)
(witness cannot testify as to the state of mind of
another person).

XII.  GOVERNMENT RECORDS. 
Government records are called "public records
and reports" in the TRE.  The term "public
records and reports" includes "records, reports,
statements, or data compilations of public
offices or agencies," which set forth "(A) the
activities of the office or agency, or (B) matters
observed pursuant to duty imposed by law as to
which matters there was a duty to report, or (C)
factual findings resulting from an investigation
made pursuant to authority granted by law." 
TRE 803(8).  Another category of government
records is records of vital statistics.  TRE
803(9).

A.   Authentication of Government Records. 
Recognized methods of authenticating
government records include:  proof that a public
record, report, statement, or data compilation,
authorized by law to be recorded and filed, and
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which was recorded or filed in a public office, is
from that office (TRE 901(b)(7)); domestic
public documents under seal, which are self-
authenticating; domestic public documents not
under seal, where a public officer with a seal
has certified under seal that the signer has
official capacity and that the signature is genu-
ine, which are self-authenticating (TRE 902(2));
foreign public documents accompanied by a
final certification, which are self-authenticating
(TRE 902(3); and copies certified as correct by
the custodian or other person authorized to
make the certification (TRE 902(4) ).  A copy of
a government record can be authenticated by the
testimony of any witness who has compared the
copy to the original.  TRE 1005.  In a 5-4
decision, the Court of Criminal Appeals held
that it was permissible for a trial court to admit
a faxed copy of a certified copy of a judgment
that was faxed by a county clerk to a district
clerk.  Englund v. State, 946 S.W.2d 64 (Tex.
Crim. App. 1997).

B.     The "Government Record" Exception
to the Hearsay Rule.  Government records, if
offered for the truth of the matter stated, are
hearsay, and would not be admissible unless an
exception to the hearsay rule is met.  See Wright
v. Lewis, 777 S.W.2d 520, 524 (Tex. App.--
Corpus Christi 1989, writ denied) ("Even
though official public records or certified copies
thereof may be admissible in evidence, that does
not mean that ex parte statements, hearsay,
conclusions and opinions contained therein are
admissible").  There is an exception to the
hearsay rule which applies to government
records.  TRE 803(8) provides:

Public Records and Reports.  Records, reports, 
statements, or data compilations, in any form, of
public offices or agencies setting forth:

(A) the activities of the office or
agency;

(B) matters observed pursuant to
duty im
posed by law as to which matters there
was a duty to report excluding in

criminal cases matters observed by
police officers and other law
enforcement personnel; or

(C) in a civil case as to any party
and in criminal cases as against the
state, factual findings resulting from an
investigation made pursuant to authority
granted by law;

unless the sources of information or
other circumstances indicate lack of
trustworthiness.

See Cowan v. State, 840 S.W.2d 435 (Tex.
Crim. App. 1992) (the requirements for admissi-
bility under "public records and reports"
exception to the hearsay rule may be met by
circumstantial evidence from the face of the
offered document); Wright v. Lewis, 777
S.W.2d 520, 524 (Tex. App.--Corpus Christi
1989, writ denied) (letter from assistant U.S.
attorney to Podiatry Board was not government
record of U.S. Attorney's office, because it was
not generated as a document pursuant to the
attorney's duties as an assistant U.S. attorney; it
was not a record of the State Podiatry Board
because is was a third party communication that
happened to appear in the records of the
Podiatry Board).  Texas v. Williams, 932
S.W.2d 546 (Tex. App.--Tyler 1995), writ
denied, 940 S.W.2d 583 (Tex. 1996)
(disapproving lower court opinion on other
grounds), held that a certified copy of a DPS
trooper's accident report was properly admitted
under the TRE 803(8) exception to the hearsay
rule.

In Cole v. State, 839 S.W.2d 798, 806 (Tex.
Crim. App. 1990), the Court of Criminal
Appeals held that the business record exception
to the hearsay rule could not be used by the state
to evade the government record preclusion of
criminal investigative reports in criminal
proceedings.

C. The "Absence of Public Record or
Entry" Exception to the Hearsay Rule.  TRE
803(10) provides:
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To prove the absence of a record, report,
statement, or data compilation, in any form,
or the nonoccurrence or nonexistence of a
matter of which a record, report, statement,
or data compilation, in any form, was regu-
larly made and preserved by a public office
or agency, evidence in the form of a certifi-
cation in accordance with Rule 902, or
testimony, that diligent search failed to
disclose the record, report, statement, or
data compilation, or entry.

See Harris County v. Allwaste Tank Cleaning,
Inc., 808 S.W.2d 149, 152 (Tex. App.--Houston
[1st Dist.] 1991, writ dism'd w.o.j.) (affidavit of
executive director of Air Control Board stating
absence of any permit to operate a facility could
not be used as vehicle to introduce the director's
interpretation of records that were on file, since
that use of the affidavit made it hearsay).

X I I I .   B U S I N E S S  R E C O R D S
A U T H E N T I C AT I O N ;  ( H E A R S AY
EXCEPTION).  Business records are not
excluded by the hearsay rule if they meet the
criteria of TRE 803(6).  Rule 803 (6) creates an
exception to the hearsay rule for records of a
regularly conducted activity.  The exception
applies to:

• a memorandum, report, record, or data
compilation, in any form

• of acts, events, conditions, opinions, or
diagnoses

• made at or near the time

• by, or from information transmitted by, a
person with knowledge

• if kept in the course of a regularly
conducted business activity, and if it was
the regular practice of that business activity
to make the memorandum, report, record,
or data compilation,

• all as shown by the testimony of the
custodian or other qualified witness, or by
affidavit that complies with Rule 902(10).

However, the exception does not apply when
the source of information or the method or
circumstances of preparation indicate lack of
trustworthiness.  TRE 803(6).  For purposes of
this exception to the hearsay rule, a business
includes any and every kind of regular orga-
nized activity whether conducted for profit or
not.

Proof by Witness.  Proof that the records meet
the TRE 803(6) exception can be made by "the
testimony of the custodian or other qualified
witness."  TRE 803(6).  E.P. Operating Co. v.
Sonora Exploration Corp., 862 S.W.2d 149, 154
(Tex. App.--Houston [1st Dist.] 1993, writ
denied) (authenticity established by cross-
examination of corporate employee who
confirmed that the record was "one of you-all's
internal documents at one of these various
companies").  See Sholdra v. Bluebonnet
Savings Bank, 858 S.W.2d 533, 534 (Tex. App.-
-Fort Worth 1993, writ denied) (records not
admissible where sponsoring witness failed to
testify that records were made by persons with
personal knowledge); Texmarc Conveyor Co. v.
Arts, 857 S.W.2d 743, 748-49 (Tex. App.--
Houston [14th Dist.] 1993, writ denied) (record
admissible even though sponsoring witness
admitted that he was not familiar with every
detail of the record).

Proof by Affidavit.  Proof that the records meet
the TRE 803(6) exception can also be made by
affidavit of the custodian or other qualified
witness, where the terms of TRE 902(10) are
met.  TRE 902(10)(a) provides:

(10) Business Records Accompanied by
Affidavit.

(a)  Records or Photocopies; Admissibility;
Affidavit; Filing.  Any records or set of records
or photographically reproduced copies of such
records, which would be admissible under Rule
803(6) or (7) shall be admissible in evidence in
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any court in this state upon the affidavit of the
person who would otherwise provide the
prerequisites of Rule 803(6) or (7), provided
further, that such record or records along with
such affidavit are filed with the clerk of the
court for inclusion with the papers in the cause
in which the record or records are sought to be
used as evidence at least fourteen (14) days
prior to the day upon which trial of said cause
commences, and provided the other parties to
said cause are given prompt notice by the party
filing same of the filing of such record or
records and affidavit, which notice shall identify
the name and employer, if any, of the person
making the affidavit and such records shall be
made available to the counsel for other parties
to the action or litigation for inspection and
copying.

(b)  Form of Affidavit.  A form for the affi-
davit of such person as shall make such affidavit
as it permitted in paragraph (a) above shall be
sufficient if it follows this form, though this
form shall not be exclusive, and an affidavit
which substantially complies with the provi-
sions of this rule shall suffice  .  .  .  .  [form
affidavit omitted]

Business records which are to be offered
under a self-authenticating affidavit must be
filed with the clerk of the court at least 14 days
prior to the date trial begins, and prompt notice
of filing given to other litigants.  The notice
must identify the name and employer, if any, of
the person making the affidavit.  The records
must be made available to other counsel for
inspection and copying.  TRE 902(10)(a).

When business records are admitted under
this exception to the hearsay rule, they are
admitted for the truth of the matter stated in the
records.  Overall v. Southwestern Bell Yellow
Pages, 869 S.W.2d 629, 633 (Tex. App.--
Houston [14th Dist.] 1994, no writ).

Prepared in Anticipation of Litigation. The
Fourth Circuit explained the basis for the
business records exception to the hearsay rule,
and raised a caution regarding business records

prepared for litigation, in Certain Underwriters
at Lloyd's v. Sinkovich, 232 F.3d 200 (4th Cir.
Nov. 2, 2000):

Reports and documents prepared in the
ordinary course of business are generally
presumed to be reliable and trustworthy for two
reasons:

“First, businesses depend on such records
to conduct their own affairs; accordingly, the
employees who generate them have a strong
motive to be accurate and none to be deceitful.
Second, routine and habitual patterns of creation
lend reliability to business records." United
States v. Blackburn, 992 F.2d 666, 670 (7th Cir.
1993) (citing United States v. Rich, 580 F.2d
929, 938 (9th Cir. 1978)). The absence of
trustworthiness is clear, however, when a report
is prepared in the anticipation of litigation
because the document is not for the systematic
conduct and operations of the enterprise but for
the primary purpose of litigating.  As Blackbur-
n, 992 F.2d at 670, points out, the Advisory
Committee's notes in § 803(6) provide in terms:
"[a]bsence of routine raises lack of motivation
to be accurate." See also Palmer v. Hoffman,
318 U.S. 109, 114  (1943);[fn3] Scheerer v.
Hardee's Food Sys. Inc., 92 F.3d 702, 706-07 
(8th Cir. 1996) (stating that a report lacks
trustworthiness because it was made with
knowledge that incident could result in
litigation).

It was undisputed that Underwriters hired
Geary to prepare the report  specifically for this
case. This admission reveals Underwriters's 
motivation for having the report prepared and
precludes it from relying  on the business record
exception. Underwriters, however, argues that
the  prohibition against admitting records
prepared in anticipation of  litigation under the
business record exception does not apply here 
because Underwriters, itself, did not prepare the
report. Rather, it  contracted an outside
investigator (Geary) to prepare the report, and 
Geary regularly prepares and maintains a file of
such reports as part of  his ordinary course of
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investigating. We find this argument unpersuasive.

XIV.  JUDICIAL NOTICE.  TRE 201
governs the judicial notice a court may take
judicial notice on its own motion.  A party who
requests judicial notice should supply the court
with necessary information.  The opposing party
is entitled to be heard on opposing the taking of
judicial notice.  Upon taking judicial notice, the
Court should instruct the jury to accept as
conclusive any fact judicially noticed.  TRE
201:  "[a] judicially noticed fact must be one not
subject to reasonable dispute in that it is either
(1) generally known within the territorial
jurisdiction of the trial court or (2) capable of
accurate and ready determination by resort to
source whose accuracy cannot reasonably be
questioned.

Tschirhart v. Tschirhart, 876 S.W.2d 507,
509 (Tex. App.--Austin 1994, no writ) (trial
court cannot take judicial notice of sworn inven-
tory and appraisement prepared by spouse in
connection with divorce; inventory must be
offered and received into evidence to be
considered by the fact finder); Wright v. Wright,
867 S.W.2d 807, 816-17 n. 6 (Tex. App.--El
Paso 1993, writ denied) (court of appeals took
judicial notice of fact that San Antonio is 335
miles from Odessa); Fields v. City of Texas
City, 864 S.W.2d 66, 69 (Tex. App.--Houston
[14th Dist.] 1993, no writ) (upon request,
appellate court can take judicial notice of city
charter provisions).

XV.  IMPEACHMENT BY PRIOR IN-
CONSISTENT STATEMENT.  The rule for
impeaching a witness with a prior inconsistent
statement is TRE 613:

• before further cross-examination re-
garding the prior inconsistent state-
ment, and before any proof is made
regarding the content of the statement,
the examiner must:  tell the witness (i)
the contents of the statement and (ii)
the time, place and person to whom it
was made and must (iii) give the wit-

ness an opportunity to explain or deny
the prior inconsistent statement.

• It is not necessary to show the prior
inconsistent statement to the witness,
but upon request the examiner must
show the statement to opposing coun-
sel.

• if witness unequivocally admits having
made the statement, extrinsic evidence
of the statement cannot be admitted.

Thus, under TRE 613(a), prior to examin-
ing a witness about a prior inconsistent
statement, counsel must tell the witness the
contents of the statement, and the time and
place and to whom the statement was made, and
must afford the witness an opportunity to
explain or deny the statement.  Extrinsic
evidence of the prior statement is admissible
only if the witness does not unequivocally admit
making the statement.  The questioner need not
show the statement, if in writing, to the witness. 
However, the other attorney is entitled to see it
in writing.

If the prior inconsistent statement is that of
the opposing party, then TRE 613 does not
apply.  TRE 613 expressly states that it does not
apply to admissions of a party opponent.  So
you don't have to follow this procedure with an
admission of a party opponent.

See U.S. v. Valdez-Soto, 31 F.3d 1467 (9th
Cir. 1994), cert. denied ____ U.S. ____, 115 S.
Ct. 1969 (1995) (where witness testified
differently from a prior statement, the prior
inconsistent statement was admissible as
substantive evidence, despite the fact that it is
hearsay).  See Chance v. Chance, 911 S.W.2d
40, 54 (Tex. App.--Beaumont 1995, writ
denied) (where witness made 16 denials of prior
statements, it was proper to play a tape of the
conversation for rebuttal and impeachment
purposes).

XVI.  THE RULE OF OPTIONAL
COMPLETENESS.  The Rule of Optional
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Completeness, TRE 106, says that when one
party introduces part of a writing or recorded
statement the adverse party may then or later
introduce any other part or any other writing or
recorded that in fairness ought to be considered
contemporaneously.  Azar Nut Co. v. Caille, 720
S.W.2d 685 (Tex. App.--El Paso 1986), aff'd,
734 S.W.2d 667 (Tex. 1987), extends the appli-
cation of the doctrine to a letter written in
response to another letter which was admitted
into evidence.  TRE 106 specifically applies the
rule to depositions.  Justice Nathan Hecht, in
Hecht, Common Evidence Problems, STATE

BAR OF TEXAS ADVANCED EVIDENCE AND

DISCOVERY COURSE pp. DD 4-6 (1990),
suggested that the rule does not apply to
ordinary oral testimony.
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